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LOWER BURMA RULINGS 


Before Mr. Justice Twomey. 


TO GALE alias TO LE alias KYAW HLA 
_», KING-EMPEROR. 


Eggar—Assistant Government Advocate for King-Emperor. 


Tender of bardon—forfeiture of pardon—procedure prior to trial 
for offence in respect of which pardon was tendered—necessity of a 
definite finding as to breach of condition—ss. 337, 339, Code of 
Criminal Procedure, 1898. 


The Code of Criminal Procedure, 1898, contains no provision for the 
withdrawal of pardons. If a Magistrate or Judge considers that an 
approver has forfeited his pardon, he should draw up an order specifically 
setting forth the alleged breach, of the condition of pardon and call upon 
him to show cause why hé should not be tried for the offence in respect of 
which the pardon was tendered as provided in section 339, Code of Crimi- 
nal Procedure. Unless the approver admits the alleged breach of condi- 
tion the Magistrate or Judge should hear the evidence relied on as 
establishing the breach and any rebutting evidence which the approver 
may offer and should then record a definite finding as to whether there has 
been a breacn or not. A definite finding arrived at in this manner is 
essential before the approver can Pe placed on trial. 


The appellant Nga To on was aprested: ‘on a charge of being 
concerned in two dacoities committed on the night of 23rd 
January 1912 at Ywathit and Ywadanshe in the Thatén Dis- 
trict. After his arrest he made a confession and thereupon a 
pardon was tendered to him on the condition mentioned in 
section 337, Code of Criminal Procedure. He was examined 
as an approver against four of his alleged accomplices and 
made what appeared to the committing Magistrate to be a full 
and true disclosure. When the case came for trial to the 
Sessions Court, To Le repeated the evidence given by him to 
the committing Magistrate. There are slight discrepancies 
between the two depositions but in material particulars there 
was no serious variation. The four accused persons were 
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however not convicted. Permission was given to withdraw. 
the charge against them on the following grounds stated in the 
Sessions Judge’s order of 21st June 1912 :— 

(1) There are serious discrepancies between the evidence 
of the approver and the other prosecution witnesses, firstly, as 
to the number of the dacoits, as to their identity and as to 
whether they were disguised or not; secondly, as to what 
occurred in Shan Gyi’s house when the witness Po Tha visited 
it ; thirdly, as to whether, on the occasion of the search for the 
gun in Shan Gyi’s compound, To Galé did or did not display, 


by his words and conduct, uncertainty as to whether the gun 


had been buried inside or outside the stune wall. 

(2) Apart from the evidence of the approver which thus 
appears to me discredited, the only evidence against any of the 
accused is the fact of the discovery of part of the dacoited 
property in situations, which do not in my opinion warrant the 
inference that they were in the possession of the accused in 
question.” | 

In acquitting the four accused the Sessions Judge recorded 
his opinion that “To Galé has forfeited his pardon by giving 
false evidence, more particularly as to his pointing out to the 
search party the exact place where the gun was buried and as 
to his presence at the time when the gun was buried since it 
appears td me cléar that hé was uncertain whether the gun was 
buried inside | or outside the stone wall and it seems to me 


had. actually ‘been aeeecue ‘when the- gun. was bined: Pe. 


In consequence of this opinion, the Subdivisional Magis- 
trate, Thaton, recorded an order withdrawing the pardon and 
To Le was accordingly charged with taking part in the Ywathit 
dacoity. He adhered to the statements already: made by him, 
admitting his part in the dacoity. But before both the 
committing Magistrate and .the Additional Sessions Judge he 
urged that he had been pardoned and that he had complied 
with the conditions of his pardon. The learned Judge dis- | 
regarded this plea, treated the pardon as having been withdrawn 


and convicting the accused sentenced him to suffer transporta- 


tion for seven years. is 
The Judge. does not seem to have referred to the provisions 
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of law applicable to the matter. If he had done so he would 
elzave seen that the present Code (1898) contains no provision 
for the withdrawal of pardons. Section 339 provides that if a 
person who has accepted a tender of pardon has either by 
wiifully concealing anything essential or by giving false 
evidence, not complied with the conditions on which the tender 
was made, he may be tried for the offence in respect of which 
the pardon was tendered and the statement made by him may 
be given in evidence against him when the pardon has been 
forfeited under this section. The question whether the pardon 
has been forfeited is in each case a question of fact and 
elementary principles of justice and good faith require that 
this question of fact should be properly tried and determined 
before the approver is charged with the offence for which he 
‘was pardoned. The mere expression of opinion by the Sessions 
Jtidge is not enough. The approver should be given an oppor- 
tunity of meeting the allegation that he has failed to make the 
full and true disclosure required under ‘section 337. The 
proper course was to draw up an order setting forth specifically 
the alleged breach of the condition of pardon and to call upon 
the approver to show cause ona future date why he should not 
be tried for the dacoity as provided in section 339. On the 
date.fixed for the hearing unless the approver admits the alleged 
breach of condition the Magistrate or Judge should hear the 
evidence relied upon as establishing the-breach and any rebut- 
ting evidence which the approver may offer, and, should then 
record.a definite finding as to whether there has been a breach 
or not. A definite finding arrived at in this manner ts essential 
before the approver can be placed on his trial for the original 
offence. | 
The Assistant Government Advocate who appears for the 
Crown tn this Court does not support the conviction as it stands. 
It is clearly impossible to sustain 1t. But Iam asked in setting 
aside thé conviction to order a new trial which should be 
preceded by an enquiry as indicated above concerning the 
alleged breach of the condition of pardon. _* 
_ The course suggested to me would no doubt be appropriate 
if the records disclosed prima facie grounds for the opinion 
expressed in the Sessions Judge’s order of 21st June 1912. 
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pada But the grounds appear to be of the flimsiest description. 
ToGate The only part of the approver’s evidence which the Sessious 
Kina. Judge refers to specifically as false is that relating to the dis- 
EMPEROR. covery of the gun, Exhibit 13, near the accused Shan Gyi’s 
—_ house. The approver told the police that he was present when 
Shan Gyi buried the gun and that he could show the place. 
The gun was actually found buried within a few yards of the: 
spot pointed out by To Le. It appears that To Le showed. 
some uncertainty as to the exact spot and the Sessions Judge. 
inferred from this uncertainty that To Le could not have been 
actually present when the gun was buried and that To Le gave 
false evidence in saying he was present at the time and in say-- 
ing that he pointed out the exact spot. The allegation is that: 
the gun was buried at night and To Le might easily make a 
mistake of a few yards as to the exact spot. Also, seeing that 
the gun was found a few yards from the spot first pointed out 
by To Le, I think it is unreasonable to argue that he gave false 
evidence in saying that he pointed out the exact place. There: 
are discrepancies between To Le’s statements and those of Ma. 
Lén Ma and Ma Pu Si as to the number of the dacoits, as to: 
whether they were disguised with soot and lime or not, and as. 
to who they were. Ma Léon Ma and Ma Pu Si said they recog- 
nised_two.men who are not among. those denounced. by the. 
approver. But the identification of these two men by Ma Lén 
Ma and Ma Pu Si was discredited by the police and the men 
were not tried forthe offence. “The evidence of Ma Lén Ma. 
and Ma Pu Si mist thérefore ‘be’ accepted with ‘reserve ‘and’ 
their statements as to the number and appearance of the. 
dacoits are of doubtful value. As regards the assemblage at 
Shan Gyi’s house before the dacoity there is no adequate 
‘reason for regarding the particulars given by the approver as 
false evén where his account conflicts with the evidence of the: 

witness Po Tha. 

In my opinion therefore there are no sufficient grounds for 
holding that Nga To Le gave false evidence at the trial. He 
appears to have complied substantially with the condition of 
his pardon and so long as the pardon was in force he could not. 
be convicted of the offence in respect of which he was. 


pardoned. 
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The conviction and sentence are set aside and the appellant 
ig acquitted and will be released unless ne is liable to be 
detained on some other charge. | 


* Before Sir Charles Fox, Chief Judge, Mr. Justice Haritnoll 
and Mr. Justice Twomey. 


Mrs. ROSE D’CASTRO v. EDMUND D’CASTRO. 


Divorce—jurisdiction of Divisional Court—residence of husband 
and wife—ss. 3 (2), (3), 12, 13, 14, 17, Indian Divorce Act, 1869. 


A Divisional Court has jurisdiction under the Indian Divorce Act only 
if the husband and wife reside or last restded together within the local 
limits of the ordinary jurisdiction of such Court. 

An initial question in this case is whether the Judge of the 
‘Toungoo Divisional Court had jurisdiction to deal with the 
petition. Under section 3 (3) of the Indian Divorce Act 
“ District Court” means in the case of a petition under the Act 
the Court of the District Judge within the local limits of whose 
ordinary jurisdiction cr of whose jurisdiction under this Act 
the husband and wife reside or last resided together. The 
Divisional Court is the District Court under the Act for the 
‘Toungoo Division. 

It does not dctncy appear fron the Betton that the 
petitioning wife was residing g anywhere | in the Toungoo Division 
at the time the petition was presented.. The ‘petition states 
that the parties last resided together at Mergui in the Tenas- 
serim Division and that from there the wife came to Rangoon 
‘to her father’s house. The correspondence filed in the case 
‘would appear to indicate that she continued to live in Rangoon. 
‘It may be however that before the petition was presented she 
‘went to reside at some place in the Toungoo Division. The 
‘case must go back to the Toungvo Divisional Court to take 
evidence as to where the wife was residing at the time the 
‘petition was presented. If it is not proved that she was then 
residing at some place in the Toungoo Division, the case should 
‘be sent back forthwith under section 17 of the Act. 

If on the other hand it is proved that she was then residing 
in the Toungoo Division, the Judge should take evidence with 
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a view to satisfying himself on such evidence that none of the 
matters enumerated in sections 12, 13 and 14 of the Act as 
matters which may disentitle a petitioner from a decree for 
dissolution, exist. 

The cause of the delay in presenting the petition should be 
especially inquired into. 

Hartnoll, J.—I1 concur. 

Twomey, J.—I concur. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. 


THOMAS GAME v. (i) U KYE, (2) PE YA. 


M. Israel Khan—for plaintiff. 
S. S. Halkar—for defendants. 


Legal Practitioners —renuneration—class of business—business i 
a Court—business outside a Court—District Court only place in 
which agreement may be filed—s. 28, Legal Practitioners’ Act, 1879. 


Section 28 of the Legal Practitioners’ Act, 1879, applies to all agree-. 
ments between a pleader and his client respecting the amount and the 
manner of payment for the whole or any part of the former’s services, fees,,. 
or disbursements in respect of any sort of business done or to be done by 


the pleader for the client. 


The following reference was made by the Judge of the 
Small Cause Court, Rangoon, under section 112, Civil Pro- 
cedure Codes—- 4 he 
~The plaintiff:in:this:suit is a pleader andhe‘sues'to recover 
an alleged balance of his fees. The plaint sets Gut that the 
first defendant was compulsorily retired from the Government 
service and that plaintiff was retained to memorialise the 
Lieutenant-Governor for Rs. 550, the second defendant agree- 
ing to pay this sum. Plaintiff suggests that he fulfilled his. 
contract and incidentally it is mentioned that the memorial’ 
was successful, the first deféndant being reinstated. He now 
claims the unpaid balance of Rs. 500. As the agreement on 
which plaintiff relies was verbal I pointed out that section 28. 
of the Legal Practitioners’ Act was fatal to his claim. Under 
that section a pleader’s agreement with his client respecting 
his fees must be “ filed in the District Court or in some Court 
in which some portion of the business in respect of which it 
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has been éxecuted ” within 15 days or it is invalid. But it nas 

:-been argued on behalf of Mr. Game that the agreement touched 
a memorial and not a Court case. I am of opinion that the 
contention is unsound for two reasons. Firstly, a pleader’s 
professional business may embrace conveyancing, drafting, 
consulting and indeed much that never comes into Court at all. 
And I cannot suppose that the Legislature intended to differ- 
entiate between different kinds of legal business. What it 
wanted apparently to do was to protect a client in his transac- 
tions (professional) with his legal adviser for the relationship 
is one that offers considerable opportunities of abuse: 
Secondly, the section says that the agreement must be filed 
either in the District Court or in some Court in which some 
part of the work was to be done. To me this looks as if the 
District Court were expressly mentioned as the Legislature 
had chamber work in view. If the clause touched oniy work 
that came into Court then surely it was enough to say that the 
agreement must be filed in the Court or Courts in which that 
work was done. . 

As there is some doubt'as to the true interpretation to be 
put upon the section and as it is a matter of great importance 
to all pleaders I think it is a fit case to refer to the Honourable 
Judges. : tag ek. edt, aoa a, 

. The question I refer is— ee 

“Does section 28 of the Legal. Practitioners’ Act.touch all 
agreements for feés made by. pleader and client with respect 
to the former’s professional employment whether the business 
upon which he is engaged does or does not come into some 
Court ?” 3 | 

I would answer the question in the affirmative. — 

The opinion of the Bench was as follows :— 

We are of opinion that section 28 of the Legal Practi- 
tioners’ Act, 1879, applies to all agreements between a pleader 
and his client respecting the amount and. the manner of 
payment for the whole or any part of the former’s services, 
fees, or disbursements in respect of any sort of business done 
or to be done by the pleader for the client. 

The contention that the section applies only to remunera- 
tion, etc., in respect of business to be done in a Court cannot 
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prevail, since the section applies also to agreements of the 
Tuomas nature specified between mukhtars and their employers, and 
eae between Revenue-agents and their employers. Mukhtars may 
U Kye, appear, plead and act in some Criminal Courts, but Revenue- 
—_ agents cannot as such do any business in any Court either 
Civil or Criminal: consequently the words in the section after 
“ District Court” cannot be availed of by them, and the 
District Court is the only Court open to them to file agree- 
ments in. 

We express no opinion as to whether there its a Court in 
the Town of Rangoon in which a pleader may file an agree- 
ment covered by the section. 

The question referred is answered in the affirmative. 


FULL BENCH—(CIVIL REFERENCE). 
Civil 


Rejoice Before Sir Charles Fox, Chief Judge, Mr. Justice Hartnoll, 
No.7 of 1912. Mr. Justice Ormond and Mr. Justice Twomey. 


sale WILLIAM EDMUND HARDINGE v. 1. HENRIETTA 

iZ2. 

Z ELIZA HARDINGE, 2. HAROLD HOOGWERE. 
Villa—for appellant. 


deGlanville—for Ist respondent. 
Hancock—for 2nd respondent. 








Divorce Law—order of a Divisional Judge 1 Upper Burma 
Segue d Indian Divorce Act (dl V of one ppEee against Suer order 
“Ss. 28 ( 1d), loge Biuema. Coins ‘Act, "1900-8. 10 (d), Uiser Bivmiz 
“Civil Courts Regulation, 1896.. 


On a reference to a Full Bench under section 11, Lower Burma Courts 
Act, 1900, of the following question :— 

“Tn the event of a Judge of a Divistonal Court in Upper Burma acting 
in his capacity as District Judge under the Indian Divorce Act dismissing 
a petition presented under section 10 of that Act, does an appeal from such 
order of dismissal lie to this Court ?”’ 

It was held that since section 55 of the Indian Divorce Act provides for 
an appeal only to the Court to which an appeal lies from a decree or order 
passed in the exercise of original civil jurisdiction, and no appeal lies from 
a decree or order of a Divisional Court in Upper Burma passed in the 
exercise of such jurisdiction, the result is that there is no Court to which 
an appeal lies from a decree or order of such Court under the Indian Divorce 
Act, and the answer to the question referred must be in the negative. 

_ Percy v. Percy, (1896) I. L. R. 18 All., 375, referred to. 


The following reference was: made to a Full Bench by 
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Mr. Justice Hartnoll and Mr. Justice Young under sectior. 11 
,cf the Lower Burma Courts Act, 1900 :— 

The appellant presented a petition to the Judge of the 
Divisional Court, Mandalay, in his capacity as District Judge 
under the Indian Divorce Act (IV of 1869) praying that his 
‘marriage with the first respondent be dissolved and making the 
second respondent co-respondent and claiming damages from 
him by reason of his having committed adultery with the first 
réspondent. The petition was dismissed. This appeal has 
accordingly been filed in this Court. No objection has been 
taken by the respondents that this Court has no jurisdiction to 
hear the appeal; but 1t seems to us that there are grave doubts 
as to whether we have jurisdiction looking at the wording of 
section 55 of the Act. We can only find one case in which the 
meaning of section 55 has been discussed—that of Percy v. 
Fercy (1). Having in view the importance of the question 
raised we have been asked to refer it to a Full Bench and we 
consider that we should do so. 

We therefore refer to a Full Bench the [ne 
question : — P 3 

“In the event of a Judge ofa Divisional Court in Wienke 
Burma acting in his capacity as District Judge under the Indian 
Divorce Act dismissing a petition presented under section 10 
of that Act, does an appeal from such order of dismissal lie to 
this Court ?” , 

Theé opinion of the Full Bench was as follows : os 

Fox, C. J.—-If an appeal lies, it mist be by virttie Of section 
55 of the Indian Divorce Act. 

That section says :— 

‘All decrees and orders made by the Court in any suit or 
proceeding under this Act shall be enforced and may be 
-appealed from, in the like manner as the decrees and orders of 
the Court made in the exercise of its original civil jurisdiction 
‘are enforced and may be appealed from under the laws, rules 
and orders for the time being in force: 

Provided that there shall be no appeal from a decree ofa 
District Judge for dissolution of marriage or nullity of 
imarriage: nor from the order of the High Court confirming or 

(1) (1896) I. L. R. 18 All., 375. 
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refusing to confirm such decree. Provided also that there 
Shall be no appeal on the subject of costs only.” 

By section 3.of the Act the Judges of Divisional Courts. 
throughout Burma are District Judges under the Act. 

In Lower Burma an appeal lies to this Court from a decree: 
or order of a Divisional Court exercising original jurisdiction 
by virtue of section 28 (7) (d) of the Lower Burma Courts Act. 

In Upper Burma Divisional Courts have jurisdiction to 
hear and determine suits and original proceedings by virtue of 
section 10 (d) of the Upper Burma Civil Courts Regulation,. 
1896, but the Regulation does not provide for any appeal from 
a decree or order of a Divisional Court in any original case 
heard and determined by it. | 

Since section 55 of the Indian Divorce Act provides for ar 
appeal only to the Court to which an appeal lies from a decree: 
or order passed in the exercise of original civil jurisdiction, 
and no appeal lies from a decree or order of a Divisional Court: 
in Upper Burma passed in the exercise of such jurisdiction,,. 
the result is that there is no Court to which an appeal lies from: 
a decree or order of such Court under the Indian Divorce Act 
and the answer to the question referred must be in the negative 

Hartnoill, J. —I concur. 

Ormond, J —I concur. 

— Twomey, J.—I concur. 


‘PRIVY. COUNCIL. 
ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 


Before the Lord Chancellor, Lord Macnaghten, Lord Atkinson,,. 
Lord Moulton, Sir John Edge and Mr. Ameer Ali. 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL v. J. MOMENT. 


Powers of Legislation—suits against the Secretary of State—rights 
over land—right to sue in a Civil Court—s. 41 (b) of the (Burma) Town 
and Village Lands Act (IV. of 1898) ultra vires—ss. 65, 66,67, Govern-. 
ment of India Act, 1858—s. 22, Indian Councils Act, 1861. . 


Under the provisions of section 65 of the Government of India Act, 1858,. 
the Government of India is precluded from such legislation as takes away 
the right of any person to proceed against it ina Civil Court in a case involv-- 
ing a right over land. | 
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Section 41 (6) of the Burma Town and werage Lands Act (IV of 1898) 
was held to be ultra vires. 

The Pentnsular and Oriental Company v. The Secretary of State 
for India, 5 Bom. H.C. R., Appendix 1; Vasudev’Sadashiv Modak v. 
Lhe Collector of Ratnagiri, 41, A., 119; referred to. 

> This was an appeal from a judgment of the Chief Court of 
Lower Burma on its Appellate Side. 

' The judgment of their Lordships of the Privy Council was 
delivered on the 10th December 1912 by :-- 

Lord Chancellor.—This Appeal raises the question whether 
the Government of India could make a law the effect of which 
was to debar a Civil Court from entertaining a claim against 
the Government to any right over land. The question is 


obviously one of great importance. The proceedings out of 


which the appeal arises related to an ordinary dispute about 
the title to land, in the course of which there emerged a claim 


to damages for wrongful interference with the Plaintiff's. 
property. The only point which their Lordships have to decide 
is whether section 41 (6) of the Act; IV of 1898 (Burma), was 


validly enacted. A majority of the Judges of the Chief Court 
of Lower Burma have held that it was not, and the Secretary 
of State appeals against the Judgment. _ 

The section enacts that no Civil Court is to have jurisdic- 
tion to determine a claim to any right over land as against the 
Government. Inthe Court below it was held that this enact- 
ment was ulira vires as contravening a provision in. section 65 


of the Government of India Act, 1858," that there 1 is to be'the 


same. remedy for the subject against the Government as there | 


would have been against the East India Company. 

Their Lordships are satisfied that a suit of this character 
would have lain against the Company. The reasons for so 
holding are fully explained in the Judgment of Sir Barnes. 
Peacock, C: J.,in The Peninsular and Oriental Company v. The 
Secretary of State for India reported in the Appendix to Volume 
5 of the Bombay High Court Reports (1), and the only question 
is whether it was competent for the Government of India to take 
away the existing right to sue in a Civil Court. This turns on 
the construction of the Act of 1858, and of the Indian Councils. 


Act of 1861. Their Lordships have examined the provisions of 


(1)5 Bom. H.C. R., Appendix I. 
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the Acts of 13 Geo. III., c. 63, and 3 and 4 Wm. IV, c..85, to 


THE Srcre- which reference was made in the course of the argument, but 
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these statutes do not appear to materially affect the argument. _ 

The Act of 1858 declared that India was to be governed 
directly and in the name of the Crown, acting through a 
Secretary of State aided by a Council, and to him were 
transferred the powers formerly exercised by the Court of 
Directors and the Board of Control. The property of the old 
East India Company was vested inthe Crown. The Secretary 
of State was given a quasi-corporate character to enable him 
to assert the rights and discharge the liabilities devolving on 
him as successor to the East India Company. The material 
words of section 65 enact that “the Secretary of State in 
Council shall and may sue and be sued as well in India as in 
England by the name of the Secretary of State in Council as a 
body corporate; and all persons and bodies politic shall and 
may have and take the same suits, remedies and proceedings, 
legal and equitable, against the Secretary of State in Council. 
of India..as they -could have done against the said Company.” 
Section 66 is a transitory provision making the Secretary of 
State in Council come in place of the Company in all proceed-. 
ings pending at the commencement of the Act, without the 
necessity of a change of name. Section 67 is also a transitory 
“provision making engagements of the Company entered into. 
- before the commencement of the Act binding on the Crown and. . 
~enforceable against the Secretary. of State in Council in the 
same. manner and in the same Courts.as they would have been’ 
in the case of the Company had the Act not passed. 

By section 22 of the Indian Councils Act of 1861 the 
‘Governor-General in Council is given power to make laws in 
the manner provided, including power to repeul or amend 
existing laws, and including the making of laws for all Courts 
of Justice. Buta proviso to this Section enacts that there is. 
to be no power to repeal or in any way affect, among other 
matters, any provision of the Government of India Act, 1858. __ 

Their Lordships are of opinion that the effect of section 65 
of the Act of 1858 was to debar the Government of India from. 
passing any Act which could prevent a subject from suing the 
Secretary of State in ‘Council in a Civil Court in any case in 
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which he’ could have similarly sued the East India Company. 
They think that the words cannot be construed in any different 
sense without reading into them a qualification which is not 
. there, and which may well have been deliberately omitted. 
The Section is not, like the two which follow it, a merely 
transitory Section. It appears, judging from jthe language 
employed, to have been inserted for the purpose of making it 
clear that the subject was to have the right of so suing and was 
to retain that right in the future, or at least until the British 
Parliament should take it away. It may well be that the Indian 
Government can legislate validly about the formalities of 
procedure so long as they preserve the substantial right of the 
‘subject to sue the Government in the Civil Courts like any 
other defendant, and do not violate the fundamental principle 
that the Secretary of State, even as representing the Crown, is 
to be inno position different from that of the old East India 
Company. But the question before their Lordships ts not one 
of procedure. It is whether the Government of India can by 
legislation take away the right te proceed against it in a Civil 
Court in a case involving: a right over land. Their Lordships 
have come to the clear conclusion that the language of section 
65 of the Act of 1858 renders such legislation ultra vires. 

It was suggested in the course of the argument for the 
Appellant that a different view must have been taken by this 
Board in the case of Vasudev Sadashiv Modak v. The Collector 
of Ratnagiri (1). .The answer is that no such point was. raised 
for decision: 

Their Lordships will humbly advise that the Appeal should 
be dismissed with costs. 


Before Mr. Justice Twomey. 
MAUNG Gy]! v. KING-EMPEROR. 
Wiltshire—for appellant. 


Drunkenness—unsoundness of mind—temporary dementia—loss of 
self-control—burden of proof—ss. 84, 324, 326, Indian Penal Code. 

A after partaking of intoxicating liquor walked two miles in the sun to 
a village where he was hit on the head by B. He pursued B to 2 certain 
house, but not finding B there he attacked and wounded with a da five 
women who were on the house. 


(1) 4 1.A., 119. 
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The Civil Surgeon thought that the accused was not fully responsible 
for his actions owing to the mental state caused by the wound on his head, 
the alcohol he had taken and the walk in the sun. 

It was held that the facts were not sufficient to bring the case within 
che provisions of section 84 of the Indian Penal.Code. The térm ‘‘ Unsound- 
ness of mind’’ as used in that section cannot be construed so widely as to 
cover the loss of self-control following a hostile blow on the head. The 
assault on the women was the outcome of disappointed rage. 


The appellant Nga Maung Gy: has been convicted under 
sections 326 and 324, Indian Penal Code, and sentenced to suffer 
transportation for seven years. One day about 3 p.m. he went 
onto Maung Shwe Gun’s house at Chinya, Bassein District, 
armed with a long da and cut five women who were buying and 
selling cloth there. Three of the women received wounds which 
are classed as grievous hurt; the wounds suffered by the other 
two were less severe. 

_ The defence was that Nga Maung Gyi was not responsible for 
his actions. He had been drinking at another village, he then 
had 2 walk of two miles in the sun, and on reaching Chinyaa 
man named Po Thet hit him on the head with a stick just before 
the attack onthe women. The Civil Surgeon who was examined 
as a witness gave it as his opinion (after being told some of but 
not all the facts) that the accused was not fully responsible for 
his actions “owing to the mental state caused by the wound on 
his head and the alcohol he had taken and the walk that he had 
‘taken in the sun: “He considéréd in thése circumstances that 
Nga Maung Gyi was suffering from “ mental disease of a purely 
ieetee nature ” aud said that ‘he would call this disease 

-The Sch ier a dea held awouce that the: case was not 
covered by section 84, Indian Penal Code, because one of the | 
factors which resulted in the “temporary dementia” was in- 
toxication. 

Theve is only the statement of one witness that the appel- 
lant drank liquor on his way to Chinya. 

Assuming that he was partly intoxicated the teres caused 
by Po Thet’s blow would probably be greater than if he was 
perfectly sober. It is clear from his own statement to the vill- 
age headman that he went on to Shwe Gun’s house because he 
thought Po Thet had gone there. He went in a state of anger 
desiring to be revenged on Po Thet and not finding Po Thet he 
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vented his fury on the unoffending women whom he sawonthe = 19? 
house. No theory of mental disease, “temporary dementia” or Maune Gy1 
disease of any other kind, is required to explain his acts. The Kine. 
burden of proving that he,was incapable, through unsoundness of selene 
mind, of knowing the nature of his acts or that he was doing 
what was wrong or contrary to law, was upon the accused. I 
think he failed to discharge the burden of proof. The term 
““unsoundness of mind” as used in section 84 is in my opinion 
inapplicable to the mental condition of the accused at the time, 
nor is there any sufficient reason to suppose that accused when . 
he cut down the women was incapable of knowing that he was 
doing what was wrong and contrary to law. The term “ un- 
‘soundness of mind” cannot be construed so widely as to cover 
the loss of self-control following a hostile blow on the head. 
When the head is already inflamed with alcohol and has been 
exposed to the sun afterwards, the loss of self-control may be all 
the more complete. But these circumstances do not serve to 
bring the case under section 84, Indian Penal Code. 
Attention is arrested by the use of the expressions “ mental 
disease” and “temporary dementia” by the Civil Surgeon. A 
blow on the head may produce mental disease but this is not a 
necessary or even a common result. Every day men sustain 
more severe knocks on the head than the appellant suffered 
without mental disease supervening. The Civil Surgeon’s 
opinion that in the present case the blow caused mental disease, 
_and this within a ‘quarter of an hour, is apparently based only 
-on-the circumstance that Nga Maung Gyi -attacked the women 
wantonly. The Civil Surgeon was ignorant of the fact that Nga 
Maung Gyi had gone on to the house in pursuit of the man who 
‘struck him and that he attacked the women only on-finding that 
the man was not there. Ifthe Civil Surgeon had keen fully 
informed of the facts he would probably have found it unneces- 
sary toimport mental disease and dementia to account for what 
was really the outcome of disappointed rage. In the circum- 
stances of the case no weight can be attached to the Civil 
‘Surgeon’s opinion. | 
The sentence is in my opinion nc more than the appellant 
deserved. | 
The appeal is dismissed. 
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FULL BENCH. 


Before Sir Charles Fox, Chief Judge, Mr. Justice H artnoll, 
Mr. Justice Ormond and Mr. Justice Twomey. 


1. HOCK CHONG & Co. v. THA KA DO. 
2. THE COLONIAL TRADING COMPANY v. MYA THEF. 
McDonnell—ior applicants. 
Halker—tfor Ist respondent. 


Criminal Breach of Trust—agreement between parties—constitu- 
tion of a trust—legal and popular use of the term—s. 405, Indian 
Penal Code—provisoes 2 and 5, 8. 92, Indian Evidence Act. 


An undertaking by accused to use an advance of money solely for the 
purpose cf buying paddy and to sell the paddy to the complainant, does not: 
make him a trustee of the money. 

Held (Hartnoll, J., dissenting),—that upon a complaint of Criminal 
Breach of Trust under section 405 of the Indian Penal Code he was rightly 
discharged. 

Po Setk v. King-Emperor, 6 L. B. R.,62; Wong Yone Main v. King 
Emperor, 6 L. B. R., 46° followed. 

J. Reid v. So Hlaing, 5 L. B. R., 241, referred to. 


Hartnoll, J _—The two references Nos. 220B and 221B have 
been heard together. They only differ in that in one case a. 
receipt was taken for the money and in the other there was no. 


receipt. It is allowed that they only differ from the case of 
In re Po Seik v. King-Emperor (1) in that whereas in that case 


promissory notes were executed in these cases there were no 
promissory notes. It was further contended that the District. 
Magistrate erred in going beyond the terms of the agreement in 


~ considering whether or not there was a trust. _As. regards the 


“absence of promissory notes my judgment in Po Setk’s case- 


covers these references and as regards the further contention 
my views ave expressed in the case of J. Reid v. So Hlaing (2). 

I would set aside the orders dismissing thecomplaints and 
direct further enquiry into them. _ 

Ormond, J —These are two applications in revision from the 
District Magistrate who discharged the accused in each case.. 
The offence alleged 1 in each case isthat of criminal breach of 
trust. 

ne facts are lars in both cases. Money was advanced 
to the accused by the complainant for the purpose of buying: 
(1) 6L.B.R., 62. (2) 5 L.B.R., 241. 
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«SONS: 


erent 


paddy and the accused signed an agreement undertaking that 
the sum advanced will be used for no other purpose than the 1. Hock 
purchase of the said paddy. In one case a receipt was given oe eee: 
for the money but not in the other. In neither case did the THA Ka Do. 
accused execute a promissory note. The District Magistrate eee 
has found that there was nc trust ; the transaction being a loan. none Co. 
Counsel for the petitioners contends that the fact of the Mya Tues, 
absence of a promissory note in these cases differentiates them a 
from the case of Wong Yone Main v. King-Emperor (1), and 
also from the case of Po Seik v. King-Emperor (2). In those 
cases it was held that the transaction was a loan and therefore 
there was no trust. In my opinion the District Magistrate has 
rightly applied those decisions to the present case. Petitioner’s 
counsel contends also that the District Magistrate should not 
have gone beyond the terms of the written agreement in 
considering whether or not there was a trust. In my opinion 
the agreement in writing does not disclose a trust and therefore 
counsel’s contention that the Magistrate relied upon extraneous 
evidence or matter,in holding that the transaction was nota 
trust, does not apply to the case. And even if the document 
did amount to an admission of a trust, it would not be a 
“contract grant or other disposition of property ” within the 
meaning of section 92 of the Evidence Act. 
I would therefore dismiss both these applications. | 
.« Twomey, J-—In.each of these two casés,.a firm of millers 
‘iadvanced:asum of money (Rs. 2,000 in one case and Rs. 3,000 
“in the other) to the accused on his undertaking to buy paddy 
and sell it to the firm within a specified time (15 days in one 
case and 3 days in the other) and to use the money for no other 
purpose. The amount of paddy to be bought was mentioned as 
“ about 2,000 baskets” and “ about 3,000 baskets.” The exact 
quantity was left indefinite and the price also was left indefinite, 
as it was part of the bargain that the accused should buy at 
what rate he could and should sell to the firm at the market 


price on the day of delivery. 
In each case, the accused failed to supply paddy according 
to his undertaking or to account for the money and the millers 


prosecuted him for.criminal breach of trust. The District 
(1) 6 L.BeR., 46. (2) 6 L:B.R,, 62. | 
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Magistrate held that the cases were governed by the Full 
Bench ruling. in Po Seik v. King-Emperor (1), that the money 
was not entrusted to the accused in the sense contemplated in | 
section 405, Indian Penal Code, and consequently that no 
offence had been committed under that section. In Po Seik v. 
King-Emperor (1), it was held that the relation between the 
accused Po Seik and the miller who advanced money to him 


was that of borrower and lender, and that the money was not 


“entrusted” to him. If the money was lost while in the 
accused Po Seik’s possession it was he who had to bear the loss 
and not the miller. Po Seik was to make any profit he could 
on buying the paddy and re-selling it to the miller. If the 
price fell after Po Seik had bought the paddy the loss on re-sale 
to the miller fell upon Po Seik, for his contract, as in the pre- 
sent cases, was to sell the paddy to the miller at the market rate 
ruling on the day of delivery. [I concur in the view of the 
majority of the Full Bench tn Po Seik’s case that there was no 


trust in the above circumstances. The property in the. money 


passed to the accused and his contract to wse it only in a certain 
way did not in my opinion operate to create a constructive 
trust in the money for the benefit of the miller. As pointed out 
by Robinson, J., loans are often made with conditions of this 


‘sort attached to them. “A> not anconimon exzunple in this. 


country is where a Chetty landlord advances money to his 


Burmese tenants to enable them to buy paddy. ‘seedlings to 
plant. up the Chetty’s land... It-is-never contended that the 


‘Chetty retains. a beneficial interest on the money lent merely 


because there is a stipulation that the money will be used only 
in bringing the Chetty’s land under crop. The same may be 
said of an advance to a contractor for the specific purpose of 
building a house, a boat, or a carriage for the lender. ~ There is 
no essential difference between such cases and-that of the 
accused in Po Seik v. King-Emperor (1). There is no authority 
for holding that in any of these cases the mere contract 
restricting the use of the money suffices to create a trust. In 
Po Seik’s case the money was really payment in advance of the 
price of paddy sold to the miller for forward delivery. 

It is argued that the money was-advanced by the miller 

(1) 6 L.B.R., 62. 
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only because of the confidence reposed by him in the accused on 
the strength of his undertaking, and that as this confidence was 
abused there was a breach of trust. According to this view 
the words “ entrusted” and “trust” in section 405 would have 
to be construed in their loose popular sense as distingtished 
“rom their strictly legal sense, and such latitude is not permis- 
sible in interpreting a penal enactment. The illustrations to 
section 405 are sufficient to show that it 1s only in the 
strictly legal sense that the words are employed. The 
existence of an express or constructive trust must be 
proved as an essential ingredient of the offence. Looking to the 
accused Po Seik’s liability to make good the loss of the money 
in any circumstances, and to the condition that he was to bear 
any loss on a fall in the market price and to profit by any rise, 
1 think the property inthe money passed to him 
“no trust. | | 
The circumstances of the two present cases admittedly 
resemble those of Po Scik v. King-Emperor (i) in all respects 
except that Po Seik gave promissory notes for the monies 
advanced to him while the present accused did not. In my 
opinion the absence of promissory notes does not alter the 
character of the transactions. By taking a promissory note the 
miller may. be in a better position to recover. the money in case 
of default. But whether a promissory note is taken or not the 
transaction is.in point of law a loan, the property.in the money 


and there was 


x 


passes and no beneficial interest in it remains with the lender. — 


The only other ground urged in the application for revision 
is that the District Magistrate erred in going beyond the terms 
of the printed agreement in considering whether there was a 
trust. Even onthe agreement as it stands I do not think the 
existence of a trust can be inferred. In any case the District 
Magistrate’s action in considering extrinsic oral evidence as to 
the conditions of the advance appears to be fully covered by 
provisoes 2 and 5 to section 92 of the Evidence Act. 

I would therefore dismiss the application. 


Fox, C. J.—Money. wasadvanced by the complainants in these 
cases on agreements identical in terms with the agreement in 


(1) 6 L.B R., 62. 
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the case of Po Seik v. King-Emperor (1), but in these Jater cases 
no promissory notes were taken from the respondents. 

The question is whether the money so advanced was held in 
trust by the respondents for the complainants. 

In my judgment nothing in the agreement constitutes the 
person who signs it a trustee of the money advanced to him. 

The agreement does not appear to me to constitute more 
than contractual relationship between the parties to it. 

Upon the judgments of the majority of the Judges of the 
Benck both applications will be dismissed. 


ns 


Before Mr. Justice Paerlett. 


M. DORABJEE v. 1. HAVABEE, 2. HAFEZBEE, 
3. MARIAMBEE, 4. KHATIZA BIBI, 5. RAHIMA- 
BEE, 6. BIBI (plaintiffs-respondents, 2 to 6, minors by 
their guardian ad litem HAVABEE)-—Legal Representatives 
of DAWOODJEE ISMAILJEE MAYETH {deceased). 

Eggar—tfor defendant-appeilant. 
K. B. Banerji—for plaintiffs-respondents. 
Jurisdiction—Court of Small Causes—nature of suit—nature of 
defence. . | 
- As the question for decision was whether the plaintiff; who had applied ~ 
for a refund of security given, had duly performed his work as manager, the 
defendant was entitled to try to prove that he had not done so. The Court 


‘of Smali Causes which heard the case.was not debarred from going into 


this. question even. if. it was not competent to go.into.accounts.. Such a 
Court in determining whether it has jurisdiction or not must look to the 
nature of the suit as brought by the plaintiff and not to the nature of the 
defence. A defendant has not power to oust the Court of a jurisdiction 
which it otherwise has by the mere raising of a defence. | 

This was a suit for the return of Rs. 2,000 deposited by the 
plaintiff as security for the due performance of his work as 
manager of the defendant. The defence in effect was that the 
money was not payable as the plaintiff had not duly performed 
his duties: in particular that he had misappropriated certain 
sums and by negligence suffered defendant’s goods to sustain 
damage estimated at a total amount in excess of the amount of 
security, and had failed to account for his dealings as manager. 
There was a written agreement between the parties, and 
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admittedly also a subsequent further oral agreement, though 
the.exact terms of the latter arein dispute. The Court of first 
instance considered that the deposit was merely security for 
that part of the written agreement (clause 5) which related to 
the return of the stock, goods, account books, press-copy books, 
pavers, letters, documents, cash, etc., belonging to the defendant 
company, and holding that the existence of any such not 
returned by him was not proved, decreed plaintiff's suit. I would 
remark, however, that the written agreement imposed other 
obligations upon the plaintiff, e.g., by clauses 3, 4 and 6, so that 
mere return of the stock, account books, etc., would not neces- 
sarily entitle him to a refund of his security, even if it were 
merely security for due performance of the written agreement. 
But plaintiff admits that it was security for the due perfor- 
mance of his work as manager of the defendant’s company, and 
ever: if the exact terms of clause 9, which is said to have been 
struck out of the agreement when signed, were not embodied 
in the subsequent oral agreement, it is clear that the due per- 
formance of his work as manager would entail such conduct on 
his part as would protect his employers from loss or damage 
arising from misconduct, neglect or default on his part, such 
as Clause 9 refers to. | 

The question for decision, therefore, was not merely whether 
plaintiff had complied with clause 5 of the agreement, but 
whether he had duly performed his work as manager : and 
defendant was entitled to try and prove that he had. not done SO. 
It appears that defendant has filed two silits in ‘Mandalay, one 
for compensation for misappropriation and for damage to his 
goods caused by plaintiff's negligence; and the other for an 
account ; and execution in this case was postponed to enable 
them to be conclided. For the plaintiff it is contended that the 
Small Cause Court could do nothing else, having no Jurisdic- 
tion over the subject-matter of those two suits and not being 
competent to go into accounts. For the defendant on the 
other hand it has been urged that the question of accounts was 
inseparable from that of the refund of the security, and that the 


plaint in this suit should have been returned for presentation. 


to a Court having jurisdiction to go into accounts. In my 
opinion neither contention is wholly.sound. Incidentally also 
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I may mention that I consider the defendant’s written statement 
was a defence only, and not a set-off : it is sufficient to say that 
the filing of the suits in Mandalay would probably have pre-. 
cluded him from pleading a set-off ia this suit. 

The contention that a Small Cause Court cannot take cog- 
nizance of a case in which an account 1s to be taken has be2n 
held to be untenable. The Court must look to the nature of the: 
suit as brought by the plaintiff, and not to the nature of the 
defence, to determine whether or not the Court of Small 
Causes has jurisdiction. It is not in the power of a defendant 


to oust the Court of a jurisdiction that it otherwise has, by the 


mere raising of a defence. Where such a defence is raised the 
Court of Small Causes has power to inquire into it and deter- 
mine it for the purpose of the suit which it has jurisdiction to 
try. ITamof opinion that the defence raised did not affect the 
jurisdiction of the Court, and that that defence should lave 
been gone into and adjudicated upon. 

I reverse the decree of the Small Cause Court and remand 
the case for further hearing and decision in accordance with 
the views indicated above. Costsof thts appeal will be costs in 
the suit. 


Before Mr. Justice Twomey. ° 
OWEN PHILLIPS v. LIM CHIN TSONG. 
A lexander—for applicant (plaintiff). . 
- Clifton—for respondent (defendant). 


| Wrongful dismissal—seamen—officers—rights of action for wages— 
restriction imposed by section 35, Indian Merchant Shipping Act, 
1859—ss. 35, 55, 56, Indian Merchant Shipping Act, 1859—ss. 1, 73 of 
the Contract Act, 71872. 


The provisions of section 35 of the Indian Merchant Shipping Act, 1859, 
prevent a seaman [aterm which includes an officer] from being awarded 
more than one month’s wages as compensation for wrongful dismissal if 
effected before the first month’s wages have been earned. 

According to the finding of the lower Court the applicant,. 
Owen Phillips, who had signed for six months as an officer on 
the respondent, Lim Chin Tsong’s steamer, the Seang Bee, was. 
discharged without fault before one” month’s wages had been 


earned. He was paid wages up to the day of his discharge.. 


SIAN 
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He sued the respondent for wrongful dismissal claiming as 
compensation Rs. 780 or four months’ wages at Rs. 195 per 
mensem. The learned Judge held that the provisions of 
section 35 of the Indian‘Merchant Shipping Act, 1859, prevented 
him from awarding more.than one month’s wages as compen- 
sation, and accordingly gave the plaintiff a decree for Rs. 195 
and costs on that amount. He further ordered the plaintiff to 
pay the defendant’s costs on the amount disallowed. — 

The plaintiff applies to this Court in revision, It is con- 
‘tended that section 35 was merely intended to provide an addt- 
tional summary remedy and not to deprive seamen of their 
ordinary rights of action for wages, that seamen are not 
prevented by section 35 from suing for damages for breach of 
contract under section 73, Contract Act, and that section 35 
should be read subject to sections 55 and 56 of the Indian 
Merchant Shipping Act, 1859. 

The view that section 35 merely provided an additional 
summary remedy appears to be untenable. If it had been 
intended that the restriction to one month’s wages should apply 
only to cases in which the wages are to be recovered summarily 
by distress warrant under section 586, the insertion of the words 
“the Court or” in section 35 would be meaningless. The 
mention of “ the Court” in section 35 shows, I think, that one 
month’s wages is the maximum amount which could be granted 


by way of compensation even by a Court of civil judicature: 
under section 57. There can be no doubt, I.-thmk, that the 


‘restriction was intended to be general in its application. The 
result is curious, for the restriction relates only to wrongful 


dismissals before the first month’s wages have been earned,,. 


and consequently if a seaman is dismissed after the first month 
of his articles he can sue for damages without this restriction. 
In the case of an ordinary able-bodied seaman who can 


probably get employment within a week or two in another ship,,. 
the restriction is not likely to cause hardship. But in cases. 
like the present where the seaman is an officer it is no doubt 


more difficult to get another ship and the restriction may cause 
hardship. It seems possible that in framing section 35 (and 
the corresponding section in the English Statute) the fact that 
an officer is included in the definition of “seaman” for the 
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purpcses of the Act was overlooked. However that may be, 
the wording of the restriction is clear and effect must be given 
to it. , 

The restriction tn question is not removed by the Contract 
Act. Section 1 of that Act provides inter alia that “ nothing 
herein contained shall affect the provisions of any Statute, 
Act or Regulation not hereby expressly repealed,” and the 
Contract Act does not repeal section 35 of the Indian 
Merchant Shipping Act, 1859. | 

The terms of the restriction being express I think that it 
must take effect notwithstanding any wider rights of action 
which seamen may have had before the Act was passed. 

I therefore concur in the decision of the Small Cause Court. 

As regards costs, I do not agree that the plaintiff should be 
required to pay the defendant’s costs on the amount disallowed. 
The plaintiff had an honest claim in which he succeeded to a 
substantial degree. The defendant on the other hand set upa 
defence that the plaintiff was rightly discharged, and he failed 
to prove this plea. In this state of affairs I do-not-think that 
costs should be apportioned in the manner ordered by the 
Judge. | 

The application is dismissed except that the lower Court’s 
order for the payment of Rs. 30 by the plaintiff to the defendant 
is sét aside. The costs in this Court will be borne by the 
applicant. ~~ 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Parlett. 
NGWE HMON v. MA PO. 


Agaveg—for appellant. 
Dawson—for respondent. 


‘Letters-of-adniinistration—withdrawal of application—erroneous 
dismissal—cancellation of order—procedure in contentious cases— 
Order IX, Rule 9, Order XVII, Rules 2and 3, and Order XLITI, 
Code of Civil Procedure, 1908—ss. 83, 86, Probate and Administration 


‘Act, 1887. 


A applied for letters-of-administration to an estate. The application 


‘was returned for amendment. Athen applied to be allowed to withdraw 
‘the application. No orders were passed on this application and when the - 
case was called at the expiry of the six months allowed for amendment the . 
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original application was dismissed. Later, on an application to reopen — 


the case, the Judge allowed the petition for letters to be withdrawn. 
When returned for amendment the case came under Order XVII, Civil 
Procedure Code, 1908. The application was dismissed under Rule 2 of 
tnat Order and the Judge had authority under Rule 9 of Order IX to set 
- aside the dismissal. Under Order XLIII no appeal lies against his order 
in spite of section 86 of the Probate: and Administration Act, 1881, which 
refers only to orders made by virtue of the powers conferred on a Judge 
by that Act. The section applicable is section 83 whereby the procedure 
in contentious cases is governed by the Code of Civil Procedure. 


The respondent applied for letters-of-administration to the 
estate of Maung Po O. Her application was on the 2Ist June 
1911 returned for amendment within six months. In Novem- 


ber she applied to be allowed to withdraw her application on. 
the ground that she wished to apply for letters to another: 


Court. No orders were passed on this application to with- 
draw. On the 20th December the case was called; the res- 
pondent was absent, and the original application was dismissed 


with costs. The application for withdrawal was apparently 


overlooked. On the 20th January 1912 the respondent applied 


. . ° . Pe * * . * ry 
_to have the order diSmissing her original application set aside,. 


and again asked that she might be allowed to withdraw that 


application. The District Judge allowed the case to be re-- 
opened, thereby in effect setting aside his previous order: 


dismissing the application, and he allowed the petition for: 
pai to be. withdrawn. | | 


appeals on He cca that the Court acted without ‘urisdicee. 


in giving leave to the respondent to withdraw her application 
after it had been dismissed with costs. This,involves the: 
questions whether the District Judge was authorized to set 


aside the dismissal of the original application, and whether an 
appeal lies against his order setting it aside. From the 2Iist 
June the case came under Order XVII relating to adjourn- 


ments. Rule 2 of that Order would appear to be more appli-: 


cable to the order of dismissal on the 20th December than 


_ Rule 3 is. If so the District Judge had authority under Order 
IX, Rule 9, to set aside the dismissal. That being so Order: 


XLIII gives no appeal from an order allowing an application 


to set aside a dismissal. For the appellant, however, it was. 
argued that section 86 of the Probate and ‘Administration Act. 
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zives her an appeal to this Court. That section applies to ~ 
orders made by a District Judge by virtue of the powers 
conferred on him by the Act. The order setting aside the 
dismissal cannot. properly be said to be an order made vy 
virtue of any power given by the Act. It was made in the 
course of procedure, and procedure in contentious cases is 
under section 83 of the Act governed by the Code of Civil 
Procedure. Since that Code gives no appeal from an order 
allowing an application to set aside a dismissal for default of 
appearance no appeal lies against the order appealed against. 

The appeal is dismissed with costs—2 gold mohurs allowed 
as advocate’s fee. 


Before Mr. Justice. Hartnoll, 


1. PO WIN, 2. TUN BAW, 3. SHWE DON, 
v. KING-EMPEROR. _ 


Maung Kin, Assistant Government Advocate. 


Penal Code, s. 397—robbery—use of deadly weapon by one of a 
gang of robbers—s. 392, Indian Penal Code. 


The use of a deadly weapon ! by one of a gang of robbers does not bring 
his associates within the terms of section 397, Indian Penal rece. 

Neal v. King-Emberor, 6 L.B.R., 41, referred to. : 

Nga Sein v. King-Entperor, 3-L.B.R.,-121 ; Queén- Eviipress\ v. Senta, 
i L. R, 28 -All., 404; Queen legs Ve Bhaviya;. peuaee s -Urireported 


‘Cases, 397; followed: 


The case is a perfectly clear one against the appellants and 
the appeal was only admitted as Maung Tun Baw and Maung 
Shwe Dén have been convicted under section 232 read with 


section 397 of the Indian Penal Code. In convicting Maung 


Tun Baw and Maung Shwe D6n under section 392 read with 


section 397 the Magistrate says that he followed the ruling in 


the case of Nga I v. King-Emperor (1). That ruling applies to 
the case of Po Win who had the clasp knife but not to the cases 
of the other two men. I would refer the Magistrate to the case 
of Nga Sein v. King-Emperor (2), The case of Queen-Empress 
v. Mahabir Tiwari mentioned in this latter case was over-ruled 


(1) 6 L.B.R., 41. | (2) 3.L.B.R., 121. 
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by the case of Queen-Empress v. Senta (1), which takes the 
same view as that taken in Nga Sein v. King-Emperor (2). In 
the Bombay High Court a similar view is taken in the case of 


Queen-Empress v. Bhavjyd (3). The convictions of Tun Baw | 


- and Shwe Dé6n will be altered to convictions under section 392 
of the Indian Penal Code. As regards the punishment, since 
it is not shown that Tun Baw and Shwe Dén used any deadly 
weapon their sentences are reduced to sentences of five years’ 
rigorous imprisonment. Po Win’s appeal ts dismissed. 


| Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. 
PC ZAN vo. MAUNG NYO sy His cuarpIaAN LU HMAN. 
| Ba Thein—for defendant-appellant. - 
D. N. Palit—for plaintiff-respondent. 


Buddhist Law : Inheritance-—grandchild of deceased (son of the 
eldest daughter) claiming as against a son of deceased—Kinwun 
_Mingyi’s Digest, s. 163. 


A Burman Buddhist couple died leaving two heirs, a son and a grand- 


son (the son of their eldest child, a daughter). The son, atthe time of his - 


father’s death, was competent to assume the position of an ordsa@ heir. 
The grandchild claimed an equal share with the son in the property of 
the couple, on the ground that he was the son of the ‘‘eldest daughter’ 


{relying on‘the texts collected in section 163 of the Kinwun Mingyi’s - 


Held,—that these texts were not intended to be applied where there is 
or has been an orasa@ son. . 
Tun Myaing v. Ba Tun, 2 L.B.R., 292; Ma Mya Thu v. Po Thin, 
P.J.L.B., 585; San Dwav. Ma Min Tha, 2 (Chan Toon’s) L.C., 207; 
Ma Saw Newe v. Ma Thein Yin, 2 (Chan Toon’s) L.C., 210; Ma Gun 
Bonv. Maung Po Kywe, 1 (Chan Toon’s) L. C., 406 (at 414); referred to. 
Po Sein v. Po Min, 3 L.B.R., 45, followed. 


Harinoll, ] —Maung Nyo, a minor, by his next friend, Maung 

Lu Hman, who is also his father, has sued Maung Po Zan for 

a half share of the property of his deceased grandparents 

Ko Hpan and Ma.Bok Hton. This he.has been awarded and 

Maung Po Zan now appeals.on.the ground that he should only 
(1) See the judgment at foot of page 404, IL.L.R., 28 Ail. 


(2) 3L.B.R., 121. 
(3). Ratanlal’s. Unreported Cases, 797. 
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ata have been awarded an eighth share. The genealogical tree: 
' PoZan is as follows :— | 
ve 
Maune Nyo. ~ KO HPAN MA BOK HTON 
| (died in Natdaw 1268 B.E.) | (died in Wazo or Tawthali:. 
12271 B.ED) | 
; SU es ene ae orci 
MA HNIN THET MAUNG CHIT PON MAUNG PO: 
(died in Wagaung (died as a child). ZAN, 
1270 B. E.). | | defendant. 
MAUNG NYO, 
plaintiff. 


It will be noticed that Ma Hnin Thet died after her father: 
but before her mother. She married twice but left no issue by 
her first husband. 

Maung Nyo has been awarded a half share on the author- 
ity of the texts quoted in section 163 of the Kinwin Mingyi’s. 
Digest of Burmese Buddhist Law, Volume I; but it is argued 
that they do not apply as, although Ma Hnin Thet was the: 
eldest born daughter and child of Ko Hpan and Ma Bok Hton,. 
yet she was not the orasa child, that Maung Po Zan was the 
erasa child and that there can be only one orasa in a family:. 

Therefore it is urged that he is the favoured and privileged 
one and that Ma Hnin Thet can get no special treatment... 

The record shows that when Maung Po Zan gave his évidence: 
oti the 9th March 1911 he stated that his age was 28 years, and 
that he used to live with his mother. When his parents there- - 
fore were alive he was an adult and in the position to assume 
the duties of an orasa son. -The term orasa was considered in. 
the case of Tun Myaing v. Ba Tun (1). It was there held that: 
if the eldest son died as inthis case before he attained his. 
majority his next younger brother succeeded to his position as. 
orasa if he attained his majority and was competent. The 
cases of Ma Mya Thu v. Po Thin (2) and San Dwa v. Ma Min 
Tha (3) were quoted with approval. The ruling in the case. of’ 
Ma Saw Ngwe v. Ma Thein Yin (4) that there can be only one 
orasa child in a family was also concurred in. After studying. 


(1) 2 L.B.R,, 292. (8) 2 Chan Toon’s L.C., 207. 
(2) P.J.L.B., 585. (4) 2 Chan Toon’s L.C., 210. 
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the texts I can see no reason to differ from the views express- 


ed inthe above mentioned. cases. Where there are both sons. 


and daughters in a family the son is preferred to the daughter, 
and I have never known the reverse. The texts in section 150 
of the Digest clearly show that the son is perferred- to the 
daughter even though he is born after many daughters. The 


Dhammathatlinga, Cittara and Kyannet make him the orasa . 
the first and last of these Dhammathats expressiy state that. 


the daughter shal! have no claim to the orasa share on the 
ground that she is the eldest born. In the case of Ma Mya 
Thu v. Po Thin (1), the youngest son was held to be the orasa 
although he had two elder sisters. Applying the principles 
above quoted to the present case I would hold that Po Zan 
was the orasa child of Ko Hpan and Ma Bok Hton. He attain- 
ed majority and was competent to assume the duties of an 
orasa and he must be preferred to his elder sister, Ma Hnin 
Thet, even though she happened to be the eldest born. It is 
shown that he lived with his mother. 


The question therefore arises whether Maung Nyo can dita 
the benefit of special treatment as the son of the eldest daughter 
on the authority ofthe texts quoted in section 163 of the 
Digest and I would hold in the negative. The Dhammathats in 
several places give special treatment both to the eldest son and 
to the eldest daughter ; but ‘in construing them it has been the’ 
tendency of the Courts to prefer the soi tothe daughter where 
the son has in fact been the eldest born child or has been in a 
position to assume the position of the orasa son. Where there 
are no sons, or. no sons competent to perform the duties of an 
orasa son then the eldest daugther has been given special treat- 
ment. The reason no doubt for giving special treatment to one 
of the children is because on the death of the parent or parents 
he or she takes the place of the deceased parent or parents in 
the family. Similarly the reason for giving special treatment 
to the children of an eldest son or daughter as laid down in the 
case of Ma Gun Bon v. Maung Po Kywe (2) where their parents 
die before their grandparents no doubt was on account of the 
superior claims of the “ auratha” heir. The reason ceases to 


(1) P.J.L.B., 585, (2) 1 Chan Toon’s L.C., 406 at 414, 
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_ exist where, as.in the present case, the deceased parent never 


was'the orasa and never could assume the position of such 
owingto the existence of another child who took the position 
of-an orasa in preference to her. Looking at the texts in sec: 
tions 162 and 163 of the Digest it does not seem to:me that ‘they 
exclusively deal with the eldest born child. Several of the:texts 
in‘section 162 deal with the child or children ofa deceased orasa, 
and:as ‘has been shown an orasa need not necessarily ‘be ‘the 
éldest ‘born son. In section 163 the text of the Kyannet.ex- - 
pressly makes the right of the eldest sister’s son dependent:on 
the:eldest brother ‘being childless. The case of Po Sein-v. ‘Po 
Min (1) ‘is distinguishable from this one. There the plaintiffs 
were not the sons of the eldest female child as the plaintiff.is:in 
this case. To allow in every case special treatment to:the child 
or children of the eldest daughter if that child is the eldést 
born would in certain cases mean that special treatment :must 


‘be.allowed:to two branches in one family, and this is: contrary 


to the rule of decision adopted in interpreting the Dhamma: 
thats nor have I knownof such a practice. Looking at-the 
‘principle underlying the doctrine of special treatment of.a child 
‘I would hold that where there has been or is an orasa son the 


itexts set out in sections 162.and 163 of the Digest giving the 


child or children of.an eldest daughter special treatment do-not 


: BPP... ae ts 


He vould. therefore ae alo ‘Maung Nyo one half share of 
this grandparents’ estate, but would only allow him one quarter 


‘ofthis mother’s share which was one half. In other words-J 


iwould allow him one-eighth of the estate. As regards costs: 


-would.give: proportionate costs in the District Court. Inithe 
‘Divisional Court Maung Po Zan has appealed ona stamp -of 
‘excessive ‘value. I would. give him his costs in that Court 


-calctilating them on a stamp of correct value. In-this Court] 
‘would allow him-his costs. 3 
_- Fox, C. J-—I concur. 


(1) 3 L.B.R., 45. 


vans} LOWER BURMA RULINGS. 3k 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. . 


(1) MA _NYEIN, (2) SHWE MI, (3) MA BWIN, (4) PO 
WIN, (5) MAUNG HPAN, (6) MAUNG HNYET ». MA 
soKIN. 

is Maung Thin—for defendants-appellants. 

Lambert—for plaintiff-respondent. 
Buddhist Law: Inheritance—dissolution of imarriage—claim of 
. children—absence of filial relationship. 


A Burmese Buddhist died leaving a widow and one child by a former 
(divorced) wife. The latter had not, since the divorce of her mother, re- 


sumed filial relations with her father. 

FHeld,—that under the circumstances the whole of the-property. brought 
to or acquired under the second marriage devolved upon the widow. 

' Further held,—that on the death of the widow the child by the former 
wife was not entitled (under these circumstances) to uny share in her estate 


as. against the widow’s nephews and nieces. 
Ma Yiv. Ma Galé, 6 L.B.R., 167, followed. 
-- Mt Nyo.v. Mi Nyein Tha, 2. U.B.R. (1904—1906), pudahise Law. 


ah: - —Inheritance, 15, distinguished. 
| Sein Hla v. Sein Hunan, 2 L. B. R., 54, referred to. . 
: --Hartnoll, J.—The respondent, Ma Sein, is the datishtes of 
U. Pwe and Ma Gwet, both ‘deceased. U Pwe and Ma Gwet 
divorced when Ma Sein was an infant. Ma Sein is now 
some fifty years old. After the divorce U Pwe married 
Ma. Hnin Tha, and Ma Gwet married one Maung Shwe Thet. 
U. Pwe died in 1272 B.E. and Ma Hnin Tha in 1273 B.E. 


 The.appellants are.the nephews, nieces and grand- -nephew of: 


 Ma-Hnin Tha. .After U Pwe’s: death Ma Hnin Tha made.a 
deed of gift of the bulk of her and U Pwe’s property to the 
appellants. Ma Sein brings the suit to obtain a declaration 
that. she is the sole heir of Ma Hnin Tha and for an order. that 
appellants hand over to her all the property left by Ma Hnin 
Tha. The.appellants contest the claim by saying that Ma Sein 
never lived with U Pwe after the divorce from her mother and 
never resumed filial relations with him and so that she is not 
entitled to. inherit. They also rely on the deed of gift. 

- The learned District Judge held that there had been a 
resumption of filial relationship between U Pwe and Ma Sein, 
and that the deed of gift was null and void. He therefore 
granted her prayer. The learned Divisional Judge held that 
there had not been a resumption of filial relationship between 
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U Pwe and Ma Sein, that nevertheless Ma Sein was entitled to 
all U Pwe’s separate estate and half the jointly acquired estate 
during his coverture with Ma Hnin Tha. Holding the deed of 
gift to be null and void, he gave a decree accordingly. 

The first point for decision is whether filial relations were 
ever resumed between U Pwe and Ma Sein, for it is admitted 
that after the divorce Ma Sein lived with her mother. I can 
see no reason for differing from the conclusion: arrived at by 
the learned Divisional Judge. The burden of proof lay on Ma 
Sein to show that filial relations were such between her and U 
Pwe and Ma Hnin Tha that there is no doubt that they received 
her as their heir and intended her to be so. U Pwe certainly 
did give her a house to live in some ten year's before his death 
and she and her husband have no doubt worked some of his 
lands; but that seems to be all that is definitely proved, and 
that is not enough to prove that there was a resumption of filial 
relationship such as she claims. The witnesses do not know in 
what capacity she worked the lands. Some of them are her 
relatives and that lessens the value of their testimony. Ma 
Hnin Tha in executing the deed she did shows that she did not 


want her. to inherit. I therefore agree with the Divisional 
Judge’s conclusion. : 


~ The next point for determination is whether considering 
that filial relations between her, U Pwe and Ma Hnin Tha are 


“not. proved to have been resumed ‘she is entitled to inherit. 
-The latest .decision: in an analogous. case is: that-of Ma Yi v. 
Ma Gaile (1), (which is now being published) : but it is urged that 


the circumstances in this case are different to those in thatone 
and the other cases quoted init. It is said that they more 
resemble those in the case of Mi Nyo v. Mt Nyein Tha (2). 
Here there is no widow of a second marriage as she is dead. 
There are also no children of the second marriage but 
only collaterals of the deceased second wife: The case of Sein 
Hla v. Sein Hnan (8) is relied on. Now the texts relied on in 


the case of Mi Nyo v. MG Nyein Tha (2) do not seem to me to 
apply to the present case. They refer to a husband who has 


(1) 6 L.B.R., 167. 
(2) 2 U.B.R. (1904—06), Bud. Law—Inheritance, 15. 
@ 2 L, B.R., 54. | 
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divorced his wife and who remains alone—that is does not marry 
again, and does not start asecond home. Here U Pwe married 


Ma Hnin Tha and started new home. As I have held that Ma .. 


Sein never resumed filial relations in that home she cannot be 
considered to form a member of it and consequently on U Pwe’s 
ceath Ma Hnin Tha was his heir and inherited his property to 
the final exclusion of Ma Sein. On her death therefore her 
estate would devolve on her heirs, the appellants. The case of 
Sein Hla v. Sein Hnan (1) is not applicable as in that case the 
illegitimate son lived with his father and his father’s wife and 
formed one of the household. Itis unnecessary to express an 
‘opinion as to what the position would have been if U Pwe had 
not married again or if Ma Hnin Tha had predeceased him. | 
would hold in the circumstances that Ma Sein has shown no 
right to inherit the property-she claims. On this finding there 
1s no need to discuss. the validity the deed executed by Ma 
Hnin Tha. 
I would allow this appeal and dismiss the suit and give 
appellants their costs in all Courts. 
Fox, C. J.—I concur. 


Before Mr. Justice Hartnoll, Officiating Chief Judge. 
1. NGATE, 2. SEIN PE, 3. BAIK GYI 
v. KING-EMPEROR. . 


_ The Assistant Government Advocate’ for King- ‘Emperor. ° 


Evidence. Act, 1872, section 32, sub -sections (1) and (3) 


A was present amongst a band of dacoits engaged in committing dacoity. 
He was there in his capacity of assistant to the police to whom he had 
previously given information that a dacoity was going to take place. He 
.was mortally wotnded by the police. He made a * dying statement ”’ 
incriminating certain persons as his companions. | 

Held,— that such statement could not be admitted as evidence in the 
trial of his con:panions for dacoity under sub-section (7) of section 32 of the 
Evidence Act, 1872, as the cause of his death came into question only in- 
directly and incidentally. 

Held,—further, that under the circumstances his statement would not 
have exposed him to a criminal prosecution and so it could not be admitted 
under sub-section (3) of the section above quoted. 


The appellants have been convicted of dacoity in that they | 


were members of a gang that attacked Bun Yan’s house at 
(1) 2 LABWR , 54, 
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| Inywa' on thé night of the 20th September last. That a dacoity 


took place is certain. Po Ok says that he saw 6 or Zin tae 


gang. Kalapi saw.5 or 6. The robbery had clearly begun when. 


the robbers found that their presence was known for Kalapi:was 


fihed'at and Po Ok says that he saw'the. torches being lit, 


- “The question is whether the crime has. been brought home 


to: the: appellants. One man amongst the dacoits was Po Thaw 


Gyi:. He was shot by the police who were waiting for the 
dacoits and subsequently died of his i injuries. He made certain 


’ statements and these have been admitted in evidence: The 
question is whether they are admissible. They have been 


admitted under section-32 (3) of the Evidence Act on-the ground’ 
that they would have exposed him to a criminal prosecution: 
That provision of law seems to me clearly not to apply as after 
a perusal of the statements of Mr. McDonald and Maung Maung 
Eam unable to hold that they would have done so. Po Thaw 
Gyi went and gave information that the dacoity was. going to 
take place and it was in consequence of this information’ that 
the police went to the spot.. It was part of the arrangement 
that Po Thaw Gyi was to wear white clothes when he accom- 
panied the dacoits and Mr. McDonald says that he must have 
said that the man in white was not to be fired at. Po Thaw Gyi 
appears to have. been present in his capacity of assistant to the 
police and it cannot be said that he was of the same mind as 
the rest of the dacoits and that he had the same intention as 


“they had—that'i ig, to robs. “Hé’ cannot be held to have been one 
“of the dacoits in this view ade section 32 (3) of the Evidence 


Act is not applicable. When he made the statements he could 
not have had the slightest idea that he was going to be prose- 


cuted and so the conditions in his mind that are contemplated 


by the sub-section were non-existent. It was urged at the hear- 
ing of the appeal that section 32 (7) makes the statements ad- 
missible. That sub-section refers to statements made bya 
person as to the cause of his death or as tc any of the circum- 


“stances of the transaction which resulted’ in his death in cases 


in which the cause of that person’s death comes into question. 


The present case is one concerned with who were the dacoits 


who attacked Bun Yan, and it can hardly be said. that the cause 


‘of Po Thaw Gyi’s death comes into question in it directly 
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though it may come indirectly and incidentally ; but the trial:is 


clearly not one into the circumstances of his death as to who 


caused it and whether an offence was committed by some one 


in causing it. The provision rests on the doctrine of necessity, 


that i is, that the injured person is dead and is generally the 
principal witness and so is likely to know more or .as much 
about the circumstances of his death than or as any other per- 


son. In the present instance such doctrine of necessity does - 
not apply as the object of the trial is to ascertain-whether — 


‘certain persons were the dacoits or not—a matter that 


‘has nothing to do with the circumstances of Po Thaw Gyi’s — 
death. Even if portions of the statements were admissible it - 


TPES. 
/ ANGA TR 


02s 5" 
Kine. 
EMPBROR. 


«would seem that the admissible portions would be confined to | | 


those relating to the actual cause and circumstances of the . 


death and not to previous transactions; but for the grounds I 
have given I must hold that Po Thaw Gy1’s statements are not 
admissible at-all. ~~ 7 

k *K * * ; * 


- Before Mr. Justice Hartnoll,. Officiating Chief Judge. 
a KHRISHNA PERDAN, (2) NITYA NANDA U. PASAUD. 


RN. Burjorjee—tor applicants. 


Workmen’ s Breach of Contract Act, 1859-—effect of aoa for 
‘default of application under—Code of Criminal Procedure,:ss. 247, 
403. ; 


An.application under section 1 of the Workmen’s Breach of Contract Act, 
1859, was dismissed for default before any order had been passed by the 
‘Magistrate under section 2 of the Act. Three years later the application 
was renewed but dismissed by the Magistrate, who held that there were no 
sufficient grout.ds for going on with a case determined so long ago. 

Held,—that (1) no “ offence”’ against the Act having yet been commit- 
ted. there was no ‘‘ acqu‘ttal’’ and section 403 of the Code of Criminal Pro- 
cedure did not bar the re-opening of the proceedings. 

(2) The delay being due to the applicant’s inability to find the offender 
‘there was no ground for refusing to continue the enquiry. 2 

King-Emperor v. Takast N ukayya, (1901) I.L.R. 24 Mad., .660, 
‘followed. 

Gurudin Teéli v. Ss. Mutu Servat, 6 L.B.R., 89, referred to. 


From the copy of the Magistrate’s order attached to the ap- 
plication it appears that in the year 1909 respondent proceeded 
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against one of the applicants under section 2 of the Workmen’s 
Breach of Contract Act (XIII of 1859) and that process was 
issued, but the case was dismissed for non-appearance of the 
respondent. Respondent sought to re-open the case and alleged 
that the delay in applying to do so was that he did not know the 


whereabouts of the applicants. The Magistrate held that there 


were no sufficient grounds for going on with a case that had 
been heard and determined nearly three years ago and so he 
discharged the applicants. 


_The learned Sessions Judge on application being evade by 
respondent to him found that the order dismissing the case for. 
default could not be regarded as one passed under section 247 
of the Code of Criminal Procedure and so that the Magistrate 
was not precluded by section 403 from taking up the case 
afresh, and that there was no limitation for applications in the 
Criminal Courts. He therefore ordered further enquiry on the 
merits. 


Applicants now ask that this oider be revised and the first 
two grounds are that the order passed in 1909 fell under section 
247 of the Code of Criminal Procedure—that the case is a sum- 
mons case and the order amounted to an acquittal. As was said 
in the case of King-Emperor v. Takasi Nukayya (1) the offence 


‘created by the Workmen’s Breach of Contract Act is not the 


neglect or refusal of the workman to perform the contract but 
the failure by the workman to comply with an order made by 
the Magistrate that the workman repay the money advanced or 
perform the contract. In the present case the complainant did 
not appear and the complaint being dismissed the Magistrate 
never made any order. Consequently there was no offence 
under the Act and Chapter XX of the Code of Criminal Proce- 
dure and section 403 of the same Code does not apply. | 


The only other ground that need be considered is that fur- 
ther enquiry should not be ordered as no action. had been taken 
for nearly three years. If itis afact that respondent could 
not discover the whereabouts of the applicants that explains 
the delay. In the case of Gurudin Teli v. S. Mutu Servai (2), 
it was held that although one object of the Act may have been 


(1). (1901) LLL.R., 24.Mad., 660, (2) 6 L.B.R., 89. 
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to, provide a speedy remedy for employers against workmen the > TOES. 
main object was to provide for the punishment of workmen who  _ KurisHna 
have taken advances and-have fraudulently broken their con- sary 
tracts to work. PASAUD. 


Canara 


I dismiss the application. 


Before Sir Charles Fox, Chief Judge, Mr. Justice Hartnoll, — Pe 
and Mr. Justice Parlett. No. § of 
1912. 
MOMENT v. MOMENT. SS eee 
e : ‘ . ; Lebriuary 
Divorce—two years’ desertion not complete at the time of filing of 24th, 1913. 
the original plaint—cause of actton—dismissal of suit for absence of —_—— 


—s. 70, Indian Divorce Act, 1869. 


The plaintiff petitioned for divorce from her hucbend! on the ground of 
adultery coupled with desertion. The suit’ was filed and the decree of the 
Divisional Court was passed, before the desertion had extended to the 
statutory two years. 

Held,—that as there had not been two years’ desertion at the time of 
passing of the decree the latter could not be sustained: and, further, that 
as the cause of action was not complete at the time of filing the petition the 
decree could not be sustained even if it had been passed after the desertion 
had extended to two years. . 

‘Obiter Dicta.—That a decree for judicial separation might have been 
granted if asked for ; and that further relief could’ ke obtained by filing a 
anes) suit. 

. Wood v. Wood, (1887) L.R. 13 P.D., 22, dissented from. 

_ Lapington v. Lapington, (1888) 1, R. 14 P.D., 21, followed. 

Hi artnoll, we —Petitioner. prayed for a decree for divori ce from 
ee aden On the grounds that he had been guilty of adultery 
coupled with cruelty and desertion. The learned Divisional 
Judge found the adultery proved, the cruelty not proved and 
the desertion proved. He accordingly passed a decree for 
divorce subject to the confirmation of this Court. 

The evidence as to the adultery is very meagre, but it is not 
_necessary tu come to a decision as to whether it is proved or 
not, as on another ground it will be seen that the decree cannot 
be confirmed. | 

The evidence as to cruelty is insufficient since it rests on 
the uncorroborated statement of petitioner as to the events of 
a single day. | 

As regards desertion the petitioner alleges that respondent 
drove her out of the house on. the 23rd. July 1910, that she 


MOMENT 
ry 2. 
MOMENT. 


= a 
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went and stayed with her sister for a month, that she then 
returned to the house whereupon respondent left the house and 


never returned. She filed her petition on the 26th February 


1912. From the evidence it appears that there was a quarrel 
between the parties on 23rd July 1910, in consequence of which 
petitioner left the house which belonged to her. In that 
on that date she left her husband there was no desertion by 
him then and so his desertion cannot be said to have com- 
menced on that date. She returned some time subsequent to 
the 19th August 1910—the date of the letter she found in 
respondent’s pocket. So the date on which the respondent 
left her and on which his desertion may be said to have com- 
menced must have been a date subsequent to the 19th August 
1910. It was probably a day ortwo after or a few days after 
that date. She filed her petition on the 26th February 1912. 


‘The Divisional Judge in passing his order on the facts on the 


8th May 1912 said that it was clear that then there had not 
been desertion for two years and so adjourned the proceedings 
till Ist August for further orders. On this latter date he 
gave the decree for divorce. He evidently took the desertion 
to have commenced on the 23rd July 1910; but, as I have 
pointed out, I consider this view incorrect. Iam of opinion 

that the decree should not be confirmed on two grounds. 


- Section 10 of the Indian Divorce Act says :— | 
Any wife may. present a petition to the District Court or to the High 


Court praying that her marriage may be dissolved on the ground that 
en 


* * her husband * ws * has been guiity * a * of 
adultery coupled with desertion without reasonable excuse for two years 
and upwards. | | 

Now when petitioner presented her petition the period of 
desertion was not two years and so she had no cause of action. 
She could therefore get no decree on her petition, as it was 
presented prematurely. This was the view taken ia Lafington © 
v. Lapington (1). It is true that in the case of Wood v. Wood 
(2) in a similar case the petitioner was allowed to file a 
supplemental petition on which, further evidence being given, 
a decree nisi was passed. ButI incline to the view taken in 


_Lapington-v. Lapington (1). Further, in the present case a 


(1) (1888) L.R. 14-P.D., 21. 
(2): (1887)/L.R.:13 P.D., 22. 
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supplemental petition even was not filed, and so action has 
been taken solely on a plaint that does not disclose a cause of: 
action. Secondly, the decree is dated the Ist August 1912—a 
date on which I hold that there had not been desertion for a 
veriod of two years, since I hold that the desertion began sub- 
sequently to the 19th August 1910. 

I would therefore not confirm the decree for divorce. 

The petitioner does not want a decree for judicial separa- 
tion only and so I would dismiss the petition. This will not 
debar her from presenting a fresh petition, if the desertion has 
continued and she is able to also prove adultery. 

Fox, C.J.—I concur. 

Parleti, J —I concur. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Hariénoll. 


S. K. SUBRAMONIAN PILLAY v. 1. P. GOVINDASAWMI 
~ PILLAY, 2. P. SUBRAMONIAN PILLAY. 


J. M. Xavier—for appellant (piaintiff). 
P.M. Chari—for respondents (defendants). 


Civil Procedure—Appeals, Second—pleadings in—s. 700, Civil Pro- 
cedure Code, 7908. : 


. Lrust, Divestment of— Stith: 


ry eae Tw oe ~ _ _ 


22: The pleadings in Second Appeal should refer. ealy to the ve of the 
| lower Appellate Court and not to those of the original Court. 

The various means by which a trustee may divest himself of a trust 
explained. 

‘Fox, C.J.—The only appeal open to the appellant i 1§ One On 
grounds méntioned in section 100 of the Code of Civil Proce- 
dure, that is to say, that the decision of the Appellate Court— 

(a) is contrary to law or some usage having the force of 
law, or | | 

(6) has failed to determine some material issue of law 
or usage having the force of law, or on the ground 
that— 

(c) there has been some substantial error or defect in 
the procedure provided by the Code or by any other 
law for the time being in force which may possibly 
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have produced error or defect in the decision of the 
case upon the merits. 

The grounds of appeal in the case are as follows :— 

1. That the lower Courts had erred in law in holding on: 
the evidence that the plaintiff-appellant had divested himseir 
of his rights as Trustee, and had estopped himself from asser-. 
ting his rights as such Trustee. | 

2. That the lower Courts have erred in law in having. 
omitted to discuss and consider the legal aspect of the Trus-- 
teeship, and how under the provisions of the Trustee Act and 
the principles of Hindu Law plaintiff-appellant was by his 
canduct estopped from asserting his rights as Trustee. 


3. That the lower Courts have erred in law in not holding 
on the evidence that plaintiff-appellant was forcibly kept cut 
of the Trusteeship by the defendants-respondents, and that 
there was at any time any formal renunciation by him of his. 
rights as Trustee. . 

All the grounds refer to the decisions of both lower Courts.. 
On a second appeal to this Court under section 100 of the Code 
the decision of the lower Appellate Court is the only one which 
has to be dealt with under clauses (a) and (b) of the section. 
Reference to the original Court’s decision in the grounds of 
appeal is consequently erroneous. | 

The Divisional Court did not hold that the plaintiff had 
estopped himself from asserting his rightsas Trustee. It held 
that he had divested himself of those rights and had none left 
to claim: in fact he was no longer a Trustee under the will. 

The Divisional Judge’s decision on the facts is final. He 
found that the plaintiff had acted as Trustee for a time, but 
that from not later than the beginning of 1901 Pakirisami and 
the defendants had been in possession and control of the trust 
property and that since then what work was done on the 
temple concerns by the plaintiff was done by him as their agent 
or servant. The learned Judge thought it probable that the 
plaintiff had voluntarily given up the Trusteeship as part of a 
family compromise, but was not prepared to: hold that the 


evidence was sufficient to justify a definite finding to that 


effect. _ 
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; His finding, however, is in effect that the plaintiff handed 
over to Pakirisami the management of the trust property and 


had abandoned the Trusteeship. Whether he could divest. 


himself of the Trusteeship is a matter of law. The Indian 
Acts dealing with trusts and trustees do not apply to the case, 
because the trust is either a public or a private religious or 
charitable endowment. The matter must be decided on general 
principles of law and equity and good conscience. 

Mr. Lewin says in Chapter XXVI of his work on Trusts 
that the only modes in which a Trustee can divest himself of 
his office are the following :-— 


First—He may have the universal consent of all the parties interested ; ) 


Secondly—He may retire by virtue of a special power !n the instru- 
ment creating the trust or a statutory power applicable to the trust ; or 
Thirdly—He may obtain his release by application to the Court. 


The first of these modes is the only one that needs const- 


-deration in the present case. The trust is to apply the income > 


of some land to the purposes of a temple and the worship ofa 
Goddess. . It is not clear whether the temple isa public ora 
private temple, but the ancestors of the defendants appear to 
have been the most prominent supporters of it, and the trust 
is one created by the will of the defendant’s grand-father. 


The Divisional Judge has found that the defendant’s father 


cand the defendants have been in possession and control of the 


_temple and land for more than ten years prior to the institu- 
tion of the suit. They could scarcely have been in possession 
for so long unless all persons interested had consented to the 
control and management being handed over to Pakirisami 
when this was done, and under the circumstances it appears 
justifiable to conclude that all persons interested in the temple 
and land did consent at the time to the plaintiff handing over 
the management and divesting himself of the Trusteeship. 


The decree of the Divisional Judge uppears to be correct. 
‘The appeal fails and is dismissed with costs—5 gold mohurs 
zadvocate’s fee. 3 | 


Harinoll, J.—I concur. 


1913. 
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Lit | : 2 _. Before Mr. Justice Parlett. 

os CU7S2O8 

Wo.13794 © J. D. PAPPADEMETRIOU v. ROSE HALLIDAY. 
AQII. 


os: Ormiston—tor applicant (defendant). 
dlarch 13h, 
- 1OK3. 
ccna Pesan and lessec—léase to two partners of a firm—hability oy 
third partner thereon—use and occupation.. 


RS. Dentra—for respondent (plaintiff). 


Tivo of the par tners ina firm rented a house from Aj; and thereupon 
the firm went into occupation cf the premises. One of the conditions of 


the deed of partnership was that no agreement on the part of the firm 
should be made unless assented to and signed by each and every member 
_of the firm. A sued the third par pnen , who had refused to agrec to or sign 
the lease, for ‘‘ usc and occupation ”’ of the premises. 
Held, —that under the circumstances the defendant was not bound by 
‘the agreement and that in any case no suit for ‘Cusc and occupation’’ for: 
. a period covered by the lease would lic. 

Ragoonathdas Gopaldas v. Morarji Jutha, (1892) 1.L.R. 16 Bowi.,. 
568, followed. 

Chinnaramanuja Ayranugar v. Padmanatha Pillaivan, (1896) 
].U.R. 19 Mad., 471, distinguished. | 

Plaintiff claimed Rs. 900 as con npensation for use and 
occupation of her premises from 16th October 1908° to 30th 
November 1908 from defendant as a partner in the firm Known 
as the Amphitryon Hotel, which premises—the plaint set out—- 
were rented to that firm at Rs. 600 per mensem. Defendant 
denicd that the premises were rented to the firm, but to De 

~Leo and Vereniki wider an ifstru ment in writing to which he 
was not a party, and he pleaded that as that tenancy was in 
existence, the suit for use and. occupation did not lie. He 

7 admitted that the premises .were used for ‘the purposes of the. 
nartnership’ during October and November 1908. Plaintiff 
then admitted the lease filed, but claimed that it was abrogated 
after 5th June 1908. 

The points for decision were whether the lease ceased i. 
operate by agreement: if not, whether the suit for use and 
occupation lay. The lower Court held, and the decision is. 
final, that the lease was not terminated, but that nevertheless. 
the suit as brought lay, and gave plaintiff a decree as prayed.. 
Defendant applies for revision on the ous that the suit did 
not lie. 

It appears that on 30th January 1908 defendant entered 


into partnership with De Leo and Vereniki to carry om. 
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business under the name of the Amphitryon Hotel. Clause XII 
of the deed of partnership provides that, with certain excep- 


tions which do not apply to the lease now in question, “ no. 


ate 
“4. 


partner shall be at liberty to * * * enter into any * * 

agreement in the name of the firm, but every such * * * 
agreement shall be signed by each and every one. of the said 
partners in his individual name and not otherwise.” The 
lease in question.was made on Ist May 1908 between plaintiff 
on the one part and Verenitki and De Leo on the other, and was 
executed by those three persons alone. The name of the firm 
does not appear in it. Defendant admittedly refused to agree 
to the terms of the lease or to sign it. On 5th Juné 1908 


Vereniki left the partnership, which continued between defen- | 


dant and De Leo till 10th December 1908. _ 
- Bor defendant reliance is placed on R. Gopaldas and nee 


v. M. Jutha and others (1), which in some respects closely, - 


resembles the present case. It was cited in the lower Court 
but the learned Judge considered it of doubtful authority tn 
view of C. Ayyangar and others v. P. Pillaiyan and others (2) 
and further inapplicable - as being a suit for rent on the 
covenant in a lease. It appears, however, from the report that 
the claim was in the alternative, for rent and for compensation 
-- for use and- occupation, and it is the decision on the letter 
claim which is particularly ¢ pertinent to the present case. The 
learned Judge thereon says:— The claim for use and occu- 


‘pation. arises when immoveable property is occupied by the 


defendant by the permission of the plaintiff. The plaintiffs in 
this case have transferred, or demised, the land for three years 
to Wagji; and have, during the continuance of the lease, no 
power to suffer or permit any one to occupy the shop. They 
have parted with their interest during the continuance of the 
Jease. The premises; if permissibly occupied during its 
currency, must be occupied by the permission of Wagji, and not 
of the plaintiffs.” If for the term and the lessee’s name were 
substituted fifteen years and De Leo and Vereniki, the passage 
cited might have been written about the present case. It. was 


however upon the other part of the decision regarding the. 


(1) (1892) I.L.R, 16 Bom., 568. 
(2) (1896) I.L.R, 19 Mad., 471. 
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liability for rent of partners not executing a lease made on 
behalf of the partnership that the Madras High Court dissented 
from the Bombay case. On this point the Madras case has 
nothing in common with the present one, as the following 
passage from the judgment shows :— | 


The question is whether the appellants are liable on the rental agree- 
ments executed by the defendants, but not executed by the deceased 
person whom they represent. It is not denied that the deceased was a 
partner, nor was it argued in the Court below that the executants had 
exceeded their powers in taking the leases. * * * By the agree- 
ment under which the partners worked~any one partner was empowered 
to take a lease and execute any necessary document, such documents 
being taken to be binding upon allthe partners as if executed by them. 
In result, therefore, it must be taken that, although the other members of 
the firm are not mentioned in the agreements, and did not execute them, 
it was intended that they should operate as if all the members were 
particstothem. * * * There is nothing to show an intention to make 
the executants only liable and to exclude the lability of the other partners. 


I have referred to the other cases cited in this ruling, 
but do not find in them authority directly binding in the 
present case. Here, on the contrary, it is clear that De Leo 
and Vereniki had no power under the deed of partnership to 
exectite a lease on behalf of the firm; that defendant resolutely 
refused to agree to the terms of the lease or to sign it, and it 


cannot be said that it was intended that it should operate as if 


he were a party to it, and I hold that he was not. But even if 
he had beéa; or if by the deed of Sth June 1908 he had — 
succeeded to Vereniki’s liability under the lease, the demise 


effected by. that: lease would have beén a bar toa suit.for use 
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Appeal 
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and occupation during the continuance of the lease.: - 


] therefore reverse the decree of the Small Cause Court 
and dismiss the suit with costs in both Courts. 


Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. 


ISMAIL MAMOON DAWOOD4JI v. THE OFFICIAL 
ASSIGNEE. 


P, P. Ginwala—tfor appellant. 
N. M. Cowasjee—for respondent. 
Presidency Towns Insolvency Act, 1909, s. 56—fraudulent pre- 
ference—surety— creditor.” + 


The word ‘‘ creditor ’’ in section 56 of the Presidency Towns Insolvency 
Act, 1909, (which avoids as fraudulent'a payment made by an insolvent 


vu. ] | LOWER BURMA RULINGS. 45 


-debtor in favour of any creditor with a view to’ prefer such creditor), 
mcans any person who at the date of the payment is entitled, if insolvency 

“supervenes, to claim a share of the insolvent’s assets under section 46 of 
the Act. A surety is included in the latter section, and a payment made 
to such surety, before he has been called upon to pay as surety, may 
‘be dgemed fraudulent and void as against the Official Assignee. 


In re Paine, Exparte Reid, (1897) 1 O.B.D., 122; In re Blackpool 


Motor Car Company, Liinited. PER ries v. Blackpool Motor Car 
Company, Limited, (1901) 1 Ch. Dn., 77; followed. __ 

Har tnoll, Offg. C.J.—The appellant petitioned for an order 
that herank as a secured creditor in respect of a sum of 
Rs. 8,068 and that certain promissory notes of a face value of 
Rs. 7,880-5-6 were subject to a lien in his favour. The sum of 
Rs. 8,068 were made up as follows:—He had stood security for 
the insolvents to Messrs. Finlay, Fleming & Co. and on 
account of this had paid them Rs. 2,963-14-0. He had also 
guaranteed a debt of Rs. 4,500 to A. K. A. M. Sivaraman 
Chetty and had paid it. The insolvents also owed him Rs. 605 
for goods supplied. The insolvents were adjudged insolvent 
on the 25th November 1910 on the petition of Messrs. Bume 
-& Rief. He did not pay Messrs. Finlay, Fleming & Co. until 
the 30th December 1910 ner Sivaraman Chetty until the 
3ist January 1911. His case is that prior to the insolvency 

he was pressed by Messrs. Finlay, Fleming & Co. and 


Sivaraman Chetty and that he represented matters to the 


insolvents who sold goods from their Mandalay s shop to certain 
“persons, who in their turn executed promissory notes. for the 


‘value of the-goods-in his favour. -The-notes bear date vetween, 


the 9th and 18th November. 1910. | 
The Officiai Assignee opposed the claim on the grounds 
that the promissory notes were given without conside eration, 
and that there was a fraudulent preference within the meaning 
-of section 56 of Presidency -Towns Insolvency Act, and the 
_ learned Judge on the Original Side disallowed the.claim on 
‘these grounds. 
‘As regards the question of consideration for the notes I am 
-of opinion that between the insolvent and the appellant there 
was consideration for them. _The consideration was the con- 
tingent liability of the appellant on his guarantee—a liability 
which at the time the notes were executed in his name it was 
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undoubtedly clear he would have to discharge in view of the 
state of affairs of the insolvents. 

There remains the question of whether there was a fraudu-. 
lent preference within the meaning of section 56 of the Act.. 
The first point is whether appellant was a creditor of the 
insolvents within the meaning of that section when the notes. 
were executed in his name, for he had not at that time paid. 
Messrs. Finlay, Fleming & Co. and Sivaraman Chetty. 
The corresponding section of the English Bankruptcy Act is. 
section 48, and they practically agree with each other. In the 
case of In re Paine, Exparte Reid (1), it was held that the 
word “ creditor” in section 48 means any person who at the 
date of payment is entitled, if bankruptcy supervenes, to prove: 
in the bankruptcy and share in the distribution of the bank- 
rupt’s estate, that a surety who has a right of proof under 
section 37 of the Act in respect of his contingent liability as. 
surety is such a person and that a payment therefore to or for 
the benefit of a surety before he has been called on to pay as. 
surety may be a fraudulent preference. This decision was 


— followed in the case of In re Blackpool Motor Car Company, 


Limited. Hamilton v. Blackpool Motor Car Company, Limited, 
(2), where it was held that a charge given to the surety before 

he has been called on to pay as surety may be a. fraudulent 
preference. Section 37 of the English Act and section 46 of 
the Presidency Towns Insolvency Act, which deal .with debts. 


provable i in insolvéncy, are practically. of the same import and — 
-so-the English decisions which*I havé quoted are authority for 


3 


holding that in Rangoon the word “creditor” in section 48 of’ 
the Indian Act includes a surety before he has been called on 
to pay as surety, and I would hold accordingly, as my views are 
the same as those“expressed in the English cases quoted. It 
is now for consideration as to whether there has been a transfer 
of property from the insolvents to appellant with a view to 
giving the latter a preference over the other creditors. That 
there has been such a transfer is clear. The promissory notes. 
should have been in insolvents’ favour, as they were the 
sellers of the BOCAS but they arranged that they should De 


(1) (1897) 1 QO. B.D., 122. 
(2) (1901) 1 Ch. Dn., 77: 
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made out in the name.of appellant—in other words they trans- 
ferred to appellant the debts due to them from the purchasers 
on account.of the goods. Looking at the facts and circum- 
stances I am also of opinion that the transfer was made with a 
view to giving appellant a preference over the other creditors. 
There is no trustworthy evidence to show that appellant 

ever put any pressure on the insolvents. Moreover, he was 
notin a position to do so, as at the time of the transfer he had 
not paid any money on behalf of the insolvents and so there 
was no liability on their part to him. The parties were uncle 
and nephew. The very way of making the transfer gives the 
transaction a clandestine appearance. Mandalay far from 
Rangoon is taken as the scene of the operations. Other goods. 
of the insolvents are atthe same time consigned to Rangoon 
inthe name of another uncle. If the transactions as to the 
notes were to hold good and the money due on them was all 
recovered, appellant would recover more than all he has paid 
to Messrs. Finlay, Fleming & Co. and Sivaraman Chetty 
-and so beMmo loser by his guarantee; whereas, if the pur- 
chasers had paid insolvénts ‘cr given the notes in their favour, 
appellant after having paid the two creditors of insolvents 
would have only been entitled to share rateably with the other 
creditors... The notes were made out in appellant’s name just 
before the insolvency, and looking at the relationship of insol- 
vents and appellant. it is reasonable to hold that they both 
knew that bankruptcy must come and was imminetit. 

| There seems to me to be no doubt that the facts and 
inferences to be drawn from them show that the insolvents had 
the notes put into appellant’s name so as to save him from loss. 
on his guarantee and so to favour him over the other creditors, 
and that that was the substantial and dominant reason in the 
minds of the insolvents when they acted as they did. The 
reason for their action was not pressure. 

I would therefore hold that the transfer as evidenced by 
the promissory notes executed by the purchasers in appellant’s. 
favour was a fraudulent preference of appellant by the insol- 
vents within the meaning of section 56 of the Act and is there-. 
fore void as against the Official Assignee. 

The mere undertaking of appellant to be ‘surety. for- 
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insolvents’ debts could not put him in a better position in 
respect to the estate of the insolvents than other unsecured. 
creditors. To make himself in a better position than others 
he should have taken effectual means—such as paying the 
sums due on his guarantee and then pressing the insolvents and: 
so compelling them to pay him or give. him a lien on their 
property. 
- There is absolutely no reason to declare that appellant is a 
secured creditor in respect of the Rs. 605 worth of goods 
supplied to the insolvents. 

I would therefore dismiss this appeal with costs—3 gold 
mohurs. 3 

Young, J.—I concur. 


Before Mr. Justice Parlett. 
MI NAFIZU NISSA chas NOR E DA wv. BODI RAHMAN. 
A.B. Banurji—for appellant (defendant). 
K. W. Bonnerjee—for respondent (plaintiff 


Muhanmadan Law—ante-nufptial agreement—husband undertak-~ 
tng to live with wife's parents—divorce—delegation to wife of power 
to pronounce tie *‘triple talak.”’ 

A, a Muhammadan, married B, a Muhammadan girl under fifteen years 
of age; promising at the time (tmter alia) to live with her parents for three 


years .and not to _ill-use her; and furthermore delegating to her the power 


to pronounce the ** tripie talak ’’ (divorce)-in the case of a breach of any of 


A faile:! to carry out his promise as to residence and also ill-treated her 


and iS took udvantage of the power delegated to herand pronounced the 


92 


“* trip.e talak. Subsequently A sued for restitution of conjugal rights. 
The lower Anpellate Court gave A a decree, holding that the promise was 
void accurding to Muhammadan Law and on grounds of public policy ; 


‘and that in any case the delegation of the power to divorce was of no 
effect, since such a power can, under Muhammadan Law, only be exercised 


immediately on delegation. : 
Held,—that under the circumstances there was nothing in Muhamma- 
dan Law to render the promise as to residence invalid, nor was it void for 


any other reason: and that the Muhammadan Law allowed a delegation of 


power to divorce to be exercised, not only immediately, but on the 
happening of a certain event. 

Tekait Mon Mohini Jemadat v. Basanta Kumar Singh, (1901) 
I.L.R. 28 Cal., 751, distinguished. 

Afazulla .Chowdry v. Sakina Bi,1L.B.R., 351; Hamidoolla v. 


Faizunnissa, (1882) 1.L.R. 8 Cal., 327; Meer Ashruf Ali v. Meer Ashad 
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Alt, 16 W.R., 260; Ayatunnessa Beebce v. Karam Alt, (1908) 1.L.R. 36 
Cal., 23; followed. | 
Badarannissa Bibi v. Majiattala, 7 Ben. L.R., 442, referred to. 

The parties are Muhammadans and respondent sued appel- 
lant for restitution of conjugal rights. His suit was dismissed 
by the Township Court but decreed by the District Court. 

It appears that they were married on 22nd June 1909,a 
written contract being drawn up at that time providing, inter 
alia, that plaintiff should not use any indecent, reproachful or 
abusive language to appellant; should not assault or pain her 
in other ways; and shold live with her at her father’s house for 
-. three years and afterwards at a place of her choice, and con- 
tinuing: “ If I violate any one of the aforesaid terms, then she 
will have full power to leave me for ever, to give three talaks 
(irrevocable divorce) to herself and to take asecond husband ; 
I delegate my authority of divorce to her; at that time or 
afterwards whenever she will take another husband, I shall 
have no claim upon her.” The plaint sets out that they lived in 
the appellant’s parents’ house till May 1910, when a separate 
house was built in which they lived until about the middle of 
October 1910, when appellant left and returned to her mother 
and declined to come back to plaintiff. - It appears -that-.appel- 
lant’s father is dead, but that her mother built the second house 
dn the same compound as her own house. The written-statement 


sets out that ia the middle of October 1910 plaintiff beat the. 
appellant and left the house, and that she availed herself of the | 


authority delegated to her in the marriage contract and 


pronounced three talaks to herself by reason of the conditions. 


having been broken, among other ways, by plaintiff having 
abused and severely beaten and ill-treated her on: several 
occasions and by his failure to live for three years in her 
parents’ house. The Township Court held that ill-treatment 
was proved, and also breach of the condition as to residence, 
and that appellant was justified in exercising the power of 
divorcing herself delegated to her by the contract, and did so, 
and that the marriage was therefore dissolved; the suit was 
accordingly dismissed. 

The main grounds of first appeal were that the condition as. 


to residence was unreasonable and void ; : that the ill-treatment 


1913. 
Mr NaAFiIzw 
NISSA alias 
Nor E Da. 


U. 
Bopi 
RAHMAN,. 


inten 


1913. 
“Mr NaFizu 
NISSA alzas 
Nor E Da 

2, 
_- BODIE. 
RAHMAN. 





50 LOWER BURMA RULINGS. [ vo. 


was not proved; and that the divorce, 1f any, was invalid. 
The District Court held that the condition as to residence was 
opposed to public policy and void; that the ill-treatment, if 
any, was trivial; and that as the power of divorce was not 
exercised immediately upon its being delegated, the delegaticn 
became of no effect, and there was no valid divorce. On the 
first point the District Court was influenced by.the ruling in 
Tekait Mon Mohini Jamadai v. Basanta Kumar Singh (1) 
which refers solely to Hindu Law. In the judgment in that 
case the learned Judges emphasize the fundamental difference 
between marriage under Muhammadanfand under Hindu Law; 
for whereas under the formerit is entirely a contract, under 
the latter “ though a contract it is also a sacrament; it is more 
religious than secular in character.” Sir R. K. Wilson in his 
Digest of Anglo-Muhammadan Law (2) points this out and 
remarks that the above ruling is of little assistance in cases 
under Muhammadan Law. The rule which that learned author 


‘gives, in paragraph 56 of the above-mentioned work, is that 
“acondition that the wife shall, though adult, be at liberty to 


live in the house of the parents is void’; and therefore it 


certainly does not cover a case like the present where the wife 
at the time of the marriage was under 15 years of age. The 
case of Afazulla Chowdry v. Sakina Bi (3) is however directly 


in point, and though it was quoted to the District Judge and 


binding upon him, he.does, not appear to have considered it. 
‘That case expressly lays: down that a-written agreement such 
as that now-in question is valid under Muhammadan Law: the 


condition was to remain in force for only three years, when 
the wife would still be under 18 years of age and a minor. It 
is however unnecessary to consider whether plaintiff broke this 
condition as the appellant’s case is that a course of ill-treat- 
ment culminated in a severe assault upon her, after which she 
returned to her mother’s house, and that it was this treatment 
which led her to exercise her power of pronouncing a divorce. 

The District Judge considered the evidence of ill-treatment 


wexaggerated, which I think it is, though not so much so as he 


(1) (1901) I.L.R. 28 Cal., 731. 
(2) 4th Edition, p. 140. 
(3) 1 L.B.R., 351. 
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believed, nor do J agree with him in doubting its occurrence 
altogether. Plaintiff himself has clearly lied, in that both in 
his plaint and ‘in his evidence he stated that he had built the 
house they lived in, whereas he had subsequently toadmit that 
his mother-in-law built it- But as regards the other witnesses 
- Tam unable to see that they are shown to have perjured them- 
selves. His witnesses speak to having visited him and his 
wife from time to time up to a short period before they sepa- 
rated and finding them apparently on good terms: this may be 
so, but it does not disprove that on several occasions he assaul- 
ted her, as the defence evidence goes to show he did. Though 
‘some of that evidence may be exaggerated, that of Inmizudin 
Moulvi, a schoolmaster and relative of plaintiff, is not so and 
may be safely accepted. He says that the girl’s mother three 
-or four times told him that plaintiff had assaulted her: a month 
before the final scene he was sent foras he had assaulted her 
.and found her weeping and plaintiff admitted having struck 
her. On the last occasion her mother came to call him again 
-and on his way to the house plaintiff himself met him and told 
him that he had struck his wife, and his mother-in-law was in 
consequence calling a meeting of elders at the house. It 
appears that several people assembled there and, though plain- 
tiff then denied the assault, appellant repeated that it had been 


committed and that. he had often. ill-treated her before and did. 
“not carry out the terms of the marriage contract, and she- 


thereupon gave herself the triple talak, whereupon plaintiff 
used some filthyabuse. I have no doubt that he did repeatedly 
assault her, and though not so severely as she tries to make 
out, it must be semembered that at the time of the last assault 
she was barely 16, and he a man of 26. No doubt she at last 
could put up*with it no longer, and on the next occasion deter- 
mined toavail herself of the authority given her inthe contract, 
and when it arose she sent her mother off at once to call the 
Moulvi and other persons to witness the formality. Plaintiff 
seems to have been alarmed and also gone for the Moulvi, 
perhaps hoping he would smooth matters over as he had done 
-on previous occasions. I consider the condition not to assault 
cher was a reasonable one, and its repeated breach entitled her 


I9I3. 
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to divorce herself as she did. [See Hamidoolla v. Faizun- 
nissa (1).] | 

The District Judge, however, considered that the power 
must be exercised as soon as conferred, without waiting for 
any breach of conditions, and therefore the delegation of power: 
became of no effect. He does not quote authority for this.. 
The text books refer to an option being given’ to the wife 
which she mist exercise if at all, at once, or within a specified 
time, but they also show that the option may be made exercise-. 
able only onthe happening of acertain event. This is referred 
to in the caseof Badarannissa Bibi v. Mafiattala (2), where the 
following quotation from Baillie, Chapter II, page 218, is given: 
“ Repudiation is said to be suspended or attached to a condi- 
tion when it is combined with a condition and made contingent 
on its occurrence.” And again in Meer Ashruf Ali andanother 
v. Meer Ashad Ali (3) it, is said: “ A discretion to repudiate 
when attached to a condition need not be limited to any 
particular period but may be absojute as regardstime.” For 
the appellant reliance is placed on Ayatunnessz Beebee vy. 
Karam Ali (4), where it washeld that “when a power is given. 
to a wife by the marriage contract to divorce herself on 
her husband marrying again, then if her husband does 


very first moment she hears the news. The injury done to 
 ‘hér._is: avcontinuing one and it is reascnable that she should 
-“have:‘a-- continuing -right -to exercise. the -power.’?. I cannot 


agree that. the assaults were in the same sense a continuing 
injury, though they were a cumulative one. No doubt she put 
up with them for atime till shesaw there was no hope of 
improvement, and on the next repetition of his ill-treatment 
she exercised her: power at once. I am of opinion that the 
divorce she then pronounced was a valid one. | 
I reverse the decree of the District Court and restore that 

of the Township Court dismissing the suit, with costs in all. 
Courts—advocate’s fees in this Court 2 gold mohurs. 

(1) (1882) I.L.R. 8'Cal., 327. 

(2) 7 Ben. L.R., 442. 

(3) 16 W.R., 260. 
(4) (1908) I.L.R. 36 Cal., 23. - 
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Before Mr. Justice Parlett. 


BA THIN vw. KING-EMPEROR (RANGOON ELECTRIC 
TRAMWAY AND SUPPLY CO., LTD). 
Agabeg—for appellant. 
' Dawson—for R. E. T. & S. Co., Ltd. 


Indian Tramways Act, 1885—bye-laws framed under the—break of 
journey—necessity for purchase of fresh ticket, 


A passenger onatramcar took and paidfora ticket entitling him to 
travel for a certain distance ; he alighted at an intermediate stopping place, 
and boarded another tramcar, which was performing the same journey, in 
order to get to the point to which he might have travelled by the first car. 
He refused to pay the faredemanded of him on the second car, contending 
that he was entitled to complete his journey with his original ticket. 


Held,—that the contract of carriage had been determined by the passen- | 


ger’s own act, and that he was rightly convicted for travelling on the second 
' tramcar without paying his fare. 

Bastaple v. Metcalfe, (1906) 2 K.B.D., 288, followed. 

Ashton v. Lancashire and Yorkshire "Railway Co., (1904) 2 K.B.D., 
313, referred to. 
, The facts in this case were not in dispute. They are as 
follows. The accused entered a tramcar No. 61 and purchased 


a ticket for two annas covering the stage from Sule Pagoda to 


Kemmendine. He alighted at China Street, which is but a 


small portion of the stage, and after obtaining refreshments 
boarded the next car (No. 15) going in thesame direction. On 


further payment. Upon being told that he could er do so. 
he became quarrelsome, left the car at Morton Street, refused 
to pay anything and eventually aimed a blow with a knife at 
the tramway Inspector. For this he has been convicted and 
‘ sentenced under sections 324 and 511, Indian Penal Code, and 
no grounds are shown for interfering with that finding and 
sentence. But he was further convicted of an offence under 
section 31 of the Indian Tramways Act (XI of 1886) for having 
travelled from China Street and evaded payment of toll and 
has been fined Rs. 16. The appeal was admitted for hearing 
as regards that conviction and sentence alone. 

It is urged that an offence has not been made out under the 
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abovenamed section asthe accused did not evade or attempt 
to evade payment of toll; that having paid the fare from Sule 
Pagoda to Kemmendine he was entitled to travel the entire 
distance whether on the same or on different cars. In other 
words it is urged that he was entitled to break his journey and 
continue it by another car. For the Company it is contended 
that he was not so entitled and reference has been made to 
Rules 7 and 8 made by the Company with the previoussanction 
of the Local Government under section 24, sub-section (3), and 


section 25 of the Act, which provide as follows:— 

Rule 7. Each person shall as soon as possible after entering the car pay 
to the conductor the fare legally payable for his journey and obtain a 
ticket therefor. 

Rule 8. Each passenger shall when rcquired so to do show his ticket 
to the conductor or any duly authorized servant of the Company or pay the 
fare legally demandable for the distance travelled over by such passenger. 

Rule 2. Any person infringing Rules 7 or 8 shall be liable to a fine not 
exceeding Rs. 10. 


Section 24, sub-section (3), empowers the promoter or lessee 
of a tramway with the previous sanction of the Local Govern- 
ment to make rules consistent with the Act, and with the order 
or any rules made under the Act, for regulating the travelling 


in any carriage belonging to him, and section 25 empowers 


him to direct that a breach of any such rule shall be punish- 


able with-_fine which may. extend.to Rs. 20.. This clearly covers 


power to make such rules as Rules 7 and 8 quoted above and to 


_ fix a penalty.for.their breach. such as is.fixed in Rule 2. It was 


however argued that the Act does not empower the authority 


making arule to create an offence but that the penalty for 


breach of the rules is to be recoverable by civil suit. I need 
merely say that the words “a breach of it shall be punishable 
with fine’ cannot possibly bear any such meaning. No Indian 
cases were cited, but the English case of Bastafle v. Metcalfe 
(1) was relied on for the Company and it is almost identical 
with the present case. There a passenger ona tramear took 
and paid for a ticket entitling, him to travel for a certain 
distance, he alighted at an intermediate stopping place, walked 
a quarter of a mile in the direction of his destination, and got 
onto another tramcar, which was performing the same journey, 


in order to get to the point to which he might have travelled 


(4) (1906) 2 K.B.D., 288. 
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by the first car. He refused to pay the fare demanded of him 
on the second car, contending that he was entitled to complete 
his journey with his original ticket :— 

Held,—that the contract of carriage had been determined by 


‘the passenger’s act, and that he was liable to be convicted for 


travelling on the second tramcar without paying his fare. 
It appears in that case that the local authority had framed 


a bye-law in almost identical terms with those of Rule 7, pro- 


viding inter alia that each passenger should upon demand pay 
to the conductor the fare legally demandable for the journey or 
for the stage thereof for which it should be demanded, and 
should forthwith take a ticket from the conductor for the fare 
so paid. Another bye-law provided a penalty. In holding that 
the passenger ought to have been convicted for travelling on 
the second tramcar without paying his fare the Lord Chief 


Justice said :— 


What we have to consider is what is the true view to take when a pas- 


:senger, without giving notice to the conductor, gets out of a tramcar under 
circumstances which would ordinarily amount to a termination of his | 


transit and then claims to proceed, without further payment, not by the 


‘same car, but by another. [n my view the contract was a contract to 


carry the respondent on that route on a particular car, and not on a sue- 
cession of cars ; it was not a contract which allowed him to get in and out 


of the cars on that route as often as he liked. The contract was deter- 


mined by the rcspondent’s own act. 
Darling, 3., said :— 
Jam of the same cpinion. I think that when the respondent took his 


_ ticket there was a contract made between him and the tramway company ° 


' by which they contracted to carry him'‘to Holy Rood, but that the respon- - 


dent might, if he chose, determine the contract by getting off the tramcar 
before the end of the journey. J cannot imagine?that the respondent had 
the right to say, even with regard to the narticular car by which he 
travelled, that he would get on and off whenever he pleased. I-think that, 
when he became a passenger, he remained a passenger until he. left the 


-car and went away :rom it; I do not say that if he left it for a mere tem- 


porary purpose, such as was suggested in argument, of buying something 
in a shop while the car was waiting, the contract would necessarily be 
determined, but I am most clearly of opinion that the contract was at an 


-end when he got off the car and allowed it to continue its journey. If he 
. got on to another car in order to go to the place to which he originally 


intended to travel it would necessitate the making of a fresh contract, 


-and he could not demand that the corporation should renew without any 
- consideration the contract which he had himself already determined. 


It had been previously decided in Ashton v. Lancashire and 
Yorkshire Railway Company (1), that a contract by a railway 
(1) (1904) 2 K.B.D., 313. 
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company to carry a passenger from one station to another 
does not, in the absence of special terms, entitle the passenger 
to break the journey at any intermediate station, and the: 
reasons of the learned Judges for so holding are applicable to 
the present case. I am of opinion, therefore, that the accused 
might have been convicted of a breach of either Rule 7 or Rule 
8, and inasmuch as he did travel from China Street onwards. 
and evaded payment of toll that his act also constituted an: 
offence under section 31 of the Act. 
The appeal is dismissed. 


A ee 


| Before Mr. Justice Parlett. 


C. BURN v. D. T. KEYMER. 
F. S. Doctor—for appellant (defendant). 
P. N. Chari—tor respondent (plaintiff). 
Res judicata—foreign judgment—judgment given ‘‘ex parte'’—s. 13,. 
Civil Procedure Code, 1908. 


A foreign judgment by a Court of competent jurisdiction, even if- 
pronounced ex parte, is binding on a Court ir, British India if the defen- 
dant, though given an opportunity to appear and defend, declined to do so. 

Bikrama Singh (Rajah of Faridkot) v. Bir Singh, (1888) P.R. No.. 
191 (p. 4913; The Bank of Australasia v. Nias, 16 Q.B.R., 717 (Smith’s 
Leading Cases, Vol. II, 663); Reimers v. Druce, 23 Beav., 150; Sree- 
huree Bukshee v. “onal Chunder Samunt, 15 W.R., 500 ; followed. 


The Delta, (1876) L.R. 1 P.D., 393, referred to 

_fones + vi Zahru Mal, (1889) P. R;-No. 66° (p- 210), distitiguished. 
- On the Ist- ‘March. 1909. respondent. took outa-writ of sum- 
mons in the King’s Bench Division of the High Court of Justice 
in England on astatement of claim for £59-16-11 and costs. 
against appellant who was residing in Burma. The writ was. 
specially endorsed under Order III, Rule 6, of the Rules of the 
Supreme Court, appearance to be made within ninety days of. 
the date of service. It was served on appellant on the 5th of 
April, and on the 29th of June his solicitors entered an appear- 
ance forhim. On the 22nd August he swore an affidavit setting 
out his defence to the action to which on the 15th of September 
plaintiff filed an affidavit in reply, and on the 21st of September ' 
an order was passed granting appellant leave to defend the 
action upon paying into Court £59-16-11 within six weeks. .On 
the 23rd September his solicitors communicated the order to- 
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the appellant and asked him to remit the amount to them if he 
decided to defend the action. He may not have received their 
Jetter in time to send aremittance by post before the 2nd 
November, and he did not telegraph it, he says, on the score of 
expense. Instead of doing so, he, on the 18th of October, wrote 
aletter to his solicitors affecting to believe that the Court’s 
order of the 2ist September mentioned six weeks by mistake 
for six months. This letter did not reach his solicitors till 
after the 2nd November, on which date judgment had been 
entered for the plaintiff for the amount of the writ with costs 
£19-3-6, or £79-0-5 in all. Instead of taking steps to get this 
judgment in default set aside and to obtain leave to defend the 
action in accordance with the rules of the Supreme Court, 
appellant did nothing, again, he says, onthe score of expense. 
‘The present suit was brought on the 30th March 1911 on the 
judgment to recover Rs. 1,185-5-0, the equivalent of £79-0-5. It 
‘has been decreed with costs and the decree affirmed with costs 
on first appeal. The main ground in this second appeal is that 
the judgment was not given,on the merits of the case within 
the meaning of section 13 of the Civil Procedure Code, that it 
4s therefore neither. conclusive nor res judicata, and that a 

‘suit based solely upon it as this one is, must fail. For the 
“yespondent it is urgéd that the judgmeént sued on was not a2 
absentem, defendant having entered. appearance and having 
“beén granted leave to defend on terins, and that being passed 
_.after consideration of two affidavits of plaintiff's and one of 
defendant’s, it was given on the merits. 

For appellant, paragraph 224 of Hukm Chand’s Res Judi- 
cata, First Edition, is relied upon, in which occurs the follow- 
ing passage :— 

In The Delta (1), Sir Robert Phillimore appears to have held that a 
judgment by default is on a matter of form and not on the merits; and 
‘therefore not entitled to recognition. It appears that iu. that case there 
had been an enquiry into the merits. Mr. Pigott says:—‘‘ This principle 
‘is also to be found in many foreign decisions,’’ but that it ‘‘ should certainly 
‘be strictly limited to judgments coming from countries in which a 
judgment by default is a matter of form only, the law there not 
requiring an examination into the merits (2). In British India an ex parte 


“judgment is preceded by an enquiry into the merits and therefore can 
snever be a matter of form only. In Bikrama Singh v. Bir Singh (3) the 


(1) L.R. 1 P.D., 393. | (2) Pig. For. Jud., 208. 
(3) (1888) P.R. No. 191 (p. 491). 
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judgment sued upon had been passed on an ex parte enquiry, and the 
Punjab Chief Court held that it could not be examined to determine whether 
it was erroneous on the merits. The decision of the Chief Court in Jones v.. 
Zaru Mal (i) is not against that view, as it proceeded on the ground that 
the ex parte judgment discussed “ none of the merits of the case as 
regards defendants 1 and 2, and more inquiry should have been made; not- 
withstanding the non-appearance of defendants 1 and 2.””) Mr. Frizelle, in 
delivering the judgment of the Court, said :—‘* Had defendants appeared and 
pleaded in the Nahan Court, plaintiff no doubt would have been prepared 
with further evidence, but their not having done so, does not make the 
judgment one on the merits, dnd the only remedy I can sec is that plaintiff 
should now be allowed to prove his case on the merits, and that there 
should be a full inquiry and a decision on the merits as if the suit had been 
originally brought in the Umballa Courts.’’ The learned Judge expressly 
admitted, however, that to bar an enquiry into the merits,‘‘ the judgment 
should be one on the full merits, and in an ex parte case as far as they can 
be ascertained ex parte.” — 

It appears to me that the judgment sued on cannot be 
regarded as a matter of form only. The case of Bikrama 
Singh (2) referred to above is a strong authority in respon- 
dent’s favour. There, as here, defendant had notice and did 
not avail himself of it, and the suit was decreed against him 
ex parte. Plaintiff sued on the judgment and succeeded. The 


following passage occurs in the judgment :— | 

The general tendency of the later decisions is in favour of the conclu- 
siveness of a foreign judgment and against tts being open to examination on 
the merits, provided that the Court which pronounced it was of competent 
jurisdiction, and that the person against whom it is sought to be enforced _ 
had an opportunity of defending himself before that Court. | 

The case of Jones v. Zahru Mal (1) decided that:—“ It is a 


good defence to:.a suit: brought on a foreign: judgment that it 


has not been given on.the ‘merits / when thérefore-it appeared 
that the judgment sued upon was not on the merits at all, and 
only professed to be so sufficiently to justify the passing of an~ 
ex parte decree (the defendant not having appeared, and defended 
the suit in the Foreign Court), this was not enough, as even 
in an ex parte case the judgment should be on the merits as 
far as they can be ascertairied ex parte,” and in the course of’ 
the judgment it isremarked that :—“ If they (defendants 1 and 2, 
received due notice from the Court, and the case had been 
decided on the merits, they would not be now entitled to plead 
in the same way as if they had appeared and pleaded in the 
Foreign Court.” 


(1) (1889) P.R. No. 66 (p. 210). 
(2) (1888) P.R. No. 191 (p. 491). 
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In The Bank of Australasia v. Nias (1), it was said :—"“ It is 
open to the defendant to show that the Foreign Court had not 
jurisdiction in the subject-matter of the suit or that he was 
never summoned to answer and hadno opportunity of making 
his defence,” and in Reimers v. Druce (2), that :—‘A foreign 
judgment sought to be enforced in this country was examin- 
able for the following purposes, and for these only, namely— 
1st. For the purpose of shewing that the defendant abroad had 
no notice of the suit, and never knew of it until the judgment 
was given.” | 

Sreehuree Bukshee v. Gopal Chunder Samunt (3) lays down 
that the rule in the case of foreign judgments sought to be 
executed in our Courts is that they must finally determine the 


points in dispute and must be adjudications upon the actual — 


merits, and that they are open to impeachment on the ground 
that the defendant was not summoned or had noopportunity of 
defence. Here defendant was both summoned and entered an 
appearance and had an opportunity of defending the action, 
and though the time granted may have been insufficient he 
neither applied for an extension nor to reopen the case and 
defend the action as he might have done under the rules. 

In view of the above authorities, I consider the judgment 
must be*held to have been given on the merits of the case. 

Jt is moreover conceded and indeed urged by the appellant 


that the doctrine of foreign judgments in the Civil Procedure 


-: Gode-is-based-on the principle. of res judicata, and I feel no 
doubt that the judgment sued on 1s res judicata under section 
li of the Civil Procedure Code. A defendant cannot avoid 
the application of the principle of res judicata by saying that 
he did not appear at the trial of the suit, and the plaintiff who 
has got an ex parte decree on proof of his title, or on failure of 
the defendant to prove a defence, the onus of proving which 
was on him, cannot be deprived of the full benefit of the decree 
which he has obtained by the fact that the defei.dant did not 
appear in Court to protect his own interest. 
On the main ground I hold that the appeal fails. 
(1) 16 Q.B.R., N.S., 717; (Smith’s Leading Cases, Vol. II, p. 663). 


(2) 23 Beav., 150 [English Reports—Rolls, 53, p. 57]. 
(3) 15 W.R., 500, 


1913. 
C. Burn 


. v, 
D. T. 
_ KEYMER. 








Civil Revision 
No. 113 of 
1912. 





May 6th, 
(1913. 


- 60 LOWER BURMA RULINGS. [ VOL: 


A minor ground was raised that the lower Appellate Court. 
erred in granting an advocate’s fee initsdecree. The plaintiff 
in England sued by his duly constituted agent and attorney Mr. 
Villa, who happens to be a Barrister. Mr. Villa signed and 
verified the plaint and was represented in the Court of first 
instance by a pleader and was therefore correctly granted a 
pleader’s fee in the decree of that Court. In the lower Appellate 
Court, however, Mr. Villa appeared in person and was granted 
Rs. 59-4-0 as advocate’s fee. This I consider was wrong. Under 
Order III a party to a suit or his duly constituted agent and 
attorney may appear and act personally if he chooses. But 
the mere fact that-he or his attorney happens to be a member 
of the legal profession entitled to practise in that Court does 
not, I consider, enable him to charge the other side an 
advocate’s fee. | 

The decree of the Divisional Court is therefore modified 
by the omission of the order for appellant to pay respondent 
Rs. 59-4-0 costs in that Court. Appellant will pay respondent’s 
costs in this appeal. 


Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. | 


“KALI KUMAR SEN v. 1. N. N. BURJORJEE, 2. R.N.- 


- BURJORJEE, 3. B. N. BURJORJEE, 4. BOMAN.:. 

:JEE .N: BURJORJEE,: -: 5.-TEHMINADORABJEE : 
-SAKLAT;. 6..-KHORSHADE-CURSETJEE LIMJEE, ° 
7.GOOL D. MEHTA, 8 BEEKHAIJI A. MEHTA, 
9. HEERABI N. BURJORJEE, 10. MUNNEEdI 
MANECK SATHNA [Heirs and Legal Representatives 

of NowrosEE BursorsEE (deceased) and represented by 
their common Manager, the Ist Defendant, N. N. 
BuRJORJEE]. 


D. N. Patit—for applicant (plaintiff). 
R. S. Dantra—for respondents (defendants). 


Pauper suit—failure to comply with the provisions of Order 33, 
Rule 2, of the Civil Procedure Code, tet eer of cee Procedure 
Code, s. 141, and Order 33, Rules 2 and 5, 


An application for permission to sue as a pauper not accompanied by 
the schedule of property prescribed by Order 33, Rule 2, of the Civil Proce- 
dure Code, 1908, is not ‘‘ framed and presented in the manner prescribed 
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by Rule 2” and should be rejected under Order 33, Rule 5. The explicit 
provisions of Order 33, Rule 5, are not over-ridden by section 141 of the 
Code. Maxim ‘‘ Generalia spectalibus non derogant’”’ applied. 

On the 3rd January 1912 applicant applied to be allowed to 
sue aS a pauper. He gave the names of four persons as defen- 
cants. No schedule of property belonging to him was annexed 
to his application, but he stated in it that he was not entitled 
to property worth Rs. 100 besides his clothing and bedding and 
the property the subject-matter of the suit, and that he was a 
pauper within the meaning of the explanation to Rule 1, Order 
33, of the Civil Procedure Code. In an affidavit attached he 


1913. 


ee 


KALI KUMAR 
SEN . 


De , 
N. N. 
BURJORJEE | 


also made a.statement of the same nature. In verifying the © 


application he declared that :—“ What is stated in all the para- 
graphs of this plaint are true to my own knowledge.” The 
_ District Court did not reject the application under Order 33, 
Rule 5, but proceeded under Order 33, Rule 6. It was then 
discovered that the names of the defendants were not correctly 
given andon the 28th February an amended application was put 
in, giving the names of ten defendants. There was the same 
statement as to property Contained in it, and the verification 
declared that:—‘‘What is contained in all the paragraphs of this 
plaint are true to my information and belief.” . The date is given 
as “this day of Februarv 1912.”- Notice was then issued to 
the other de fendants under Order 33, Rule 6. On the 15th vuly 
. See was verified as equa by Order 6, ‘Rule 15, “and so 
‘they were not framed and presented as prescribed by Rules 2 
and 3 of Order 33. The order was clearly passed under Order 
33, Rule 7, and should have been a refusal to allow to sue as 
apauper. Against this order this application in revision Is 
made. At the hearing counsel for respondents pointed out that 
there was no schedule of moveable and immoveable property 
annexed as required by Order 33, Rule 2. 


The verification of the first application dated the 3rd Janu- 
ary was clearly defective, as from the applicant’s statement he 
could not have known personally of his own knowledge certain 
of tne facts stated in the application, as he says that he was 
only born in the year 1892. The verification of the second 
application is not strictly in the form prescribed by Order 6, 
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Rule 15; but perhaps it may be held to comply substantially 
with the rule; but the further question arises as to whether the 
second application could legally be received in view of the 
stringent provisions of Order 33, Rule 5, and the absence in 
Order 33 of any provision allowing amendments, and conse- 
quently whether orders should not have been passed on a consi- 
deration of the first application only. But it does not seem 
necessary to decide this point, as both applications fail to: 
comply in another respect with the provisions of Order 33, Rule 
2. There is no schedule of the moveable or iinmoveable property 
belonging to the applicant with the estimated value thereof an- 
nexed to either application, and the statements as to applicant’s 
property which I have referred to cannot be said even to substan- 
tially comply with the rule. Hence, on the face of the applica- 
tion the applicant is subject to the prohibition specified in 
Order 33, Rule 5 (a). Section 141 of the Code cannot be held to 
apply in view of the express provisions of Order 33, Rule 5. 

As for interference in revision there are absolutely no. 


. grounds for doing so. 


I would accordingly reject the application with costs. A 
counsel’s fee of one gold mohur is allowed. 


eee Mr. gee et 


Criminal Pisce tare ones of pee utes jail,” Meaning 
of the word, in the Code of Criminal Proccdure—ss. 383, 541, Code 
of Criuninal Procedure, 1898. 


It is illegal to sentence any person to confinement ina Police lock-up. 


In this case the accused was convicted of an offence under 
section 309, Indian Penal Code, and was sentenced to suffer 
seven days’ simple imprisonment in the Lemyethna police lock- 
up. The Magistiate’s order was illegal. He had no power to. 
sentence the accused to suffer imprisonment in a police lock-up. 
Section 383 of the Code of Criminal Procedure directs that an 
accused sentenced to imprisonment shall be forwarded toa jail 
with a warrant. A jail isa prison within the meaning of the 
Prisons Act, 1894, and the Prisoners Act, 1900, but the terms. 
“prison” and “ jail” do “not include any place for the con-- 
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finement of prisoners who are exclusively in the custody ofthe. 1913. 
police” [see section 3 (7), Prisons Act, 1894). The Local kine. 
Government could of course direct under section 541, Code of Seen 
Criminal Procedure, that persons liable to be imprisoned may 0 THIN. 
be confined in such a place; but the Local Government has _ 
not issued any such direction. The Magistrate should not have 
mentioned the place of confinement in his order at all, and the 

warrant should have been addressed to the Superintendent of 

the District jail or other jail to which prisoners sentenced in 


Lemyethna are ordinarily committed. 


Before Mr. Justice Twomey. pdstioted 

_ KING-EMPEROR v. 1. PO HAN, 2. NYO E. pees 

‘Offence, Abetment of—s. 3, Whipping Act, 1909—s. 109, Penal Code. July iWthy 
1913. 


Persons (other than juvenile offenders) convicted of abetment of theft 
(or of any other offence specified in section 3 of the Whipping Act, 1909) 
cannot be punished with whipping under the provisions of that section. 





The Cantonment Magistrate convicted the 2nd accused of 
abetment of theft under section 380 read with section 109 of 
the Indian Penal Code and sentenced him to undergo a whip- 
ping. The 2nd accused is not a juvenile offender as defined in 
the Whipping Actand it is necessary to consider whether the | 

-Jsentence :of::whipping -passed: upon him is .authorized by - 
‘section 3 which provides. this punishment for the substantive © 
‘offence of theft but makes no mention of abetment. 

The words “punishment provided for the offence” in 
section 109 of the Indian Penal Code mean the punishment 
provided for the offence either in the Penal Code or in some 
special or local law (see sections 40 and 41). It might be argued 
that the Whipping Act is a “ Special Law” within the meaning 
of section 41, as itis a law “applicable to a particular subject,” 
namely, whipping, and accordingly that the abetment of theft 
is punishabie with whipping because this form of punishment 
is provided for the substantive offence, theft, in section 3 of the 
Whipping Act. But it appears to me that the special laws. 
contemplated in sections 40 and 41 of the Code are only laws, 
such as the Excise, Opium and Cattle Trespass Acts, creating: 
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fresh offences, that is, laws making punishable certain things 
which are not already punishable under the general Penal 
Code. The Whipping Act is not a special law in this sense; it 
creates no fresh offences, but merely provides a supplementary 
or alternative form of punishment for offences which are 
already punishable orimarily under the Penal Code or (in the 
case of juvenile offenders) other enactments. I think this is 
the only. view consistent with the language of the Whipping 
Act itself. For, section 4 expressly provides the punishment 
of whipping for abetment of rape atid section 5 expressly pro- 
vides it for abetments by juvenile offenders. If it was intended 
that abetments of the offences mentioned in section 3 should 
also be punishable in this way, the intention would no doubt 
have been clearly expressed, and as itis not so expressed the 
intention of the law must be that abetments of these offences 
should be punishable only under the Penal Code. This inten- 
tion would be defeated if the Whipping Act were regarded asa 
special law under sections 40 and 41 of the Indian Penal Code. 
As the Whipping Act is a highly penal enactment it must be 
construed in the sense most favourable to the subject. 

It must be held, therefore, that persons convicted of abet- 
ment of theft or abetment of any of the other offences mentioned 
in section 3 of the Whipping Act, 1909, are -not- able to the- 
punishment of whipping. | 

As the whipping in this case has been carried: out, nothing 

can 1 be done beyond pointing out. the illegality of the sentence. - 


‘¢ 


Before Mr. Justice Parlett. 
LU GALE v. 1. PO THEIN, 2. BA YIN. 


R. N. Burjorjee—for appellant (plaintiff). 
RN. eee respons nen ee 
Libel—privilege 
officers—s. 167, Code of Criminal pS 7898. 


Statements made in answer to questions asked by a police officer 
making general enquiries as to the names of bad characters (with a view to 
ultimate action under the preventive sections of the Code of Criminal 
Procedure) are ‘‘ privileged’ but not ‘‘ absolutely privileged.”’ 


Methuram Dass v. Jaggannath Dass, (1901) 1.L.R. 28 Cal., 794 
distinguished. 
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Harrison v. Bush, 25 L.J., Q.B., 25 (at p. 29) ; Stuart v. Bell, (1891) 
2 Q.B.D., 341 (at p. 346) ; referred to. 

In a suit for damages for slander where the slanderous statement is 
made ona privileged occasion the burden of showing actual malice is 
thrown upon the plaintiff. The defendant may then prove that the state- 
ment is truc or that he honestly believed it to be so. 

Hebditch v. McIlwaine and others, (1894) 2 Q.B.D., 54 (at p. 58), 
followed. 

Appellant brought a suit against the two respondents and 
another man for damages for slander, alleging that they falsely 
and maliciously stated to a police officer that plaintiff was a 
man of bad character and an associate of criminals. The 
respondents pleaded that the statements were made in answer 
to the police officer’s enquiries and were therefore privileged, 
and that they were not made maliciously. The Court fixed 
two preliminary issues—(1} Whether or not asuit for damages 
wiil lie P and (2) If so, can the plaintiff jointly sue the defen- 
dants? Having answered both these issues in the affirmative 
the Court framed two further issues—(3) Did the plaintiff lose 
his reputation by the act of the defendants? and (4) Ifso, to 
how much compensation’? is the plaintiff entitled? In the 
result a decree was given for plaintiff for Rs. 500 and costs 
against the three defendants. On appeal. the District Court 


dismissed the suit against all the defendants. Plaintiff now | 
appeals, making only the Ist and 2nd defendants respondents.. 


The grounds urged at the hearing were that the District Court 


should have. resettled the issues and remianded the case to the 


“lower: Court, as there was no issue’ as to-malice, or as’ to’ the 


truth of the statements made by defendants or as to their 


having reasonable or probable cause for making them. Briefly 
the case is as follows :-— 


A police officer was making enquiries with a view to taking. 


proceedings under the preventive sections of the Criminal 
Procedure Code, and the respondents were examined by him 


as witnesses in the course of those enquiries. At their conclu- 


sion the officer asked them whether there were any other bad 
characters in their village, and in reply they made the state- 
ments now complained of. The defendants urged that on the 


authority of Methuram Dass y. Jaggannath Dass (1) their- 


(1) (1901) I.L.R. 28 Cal., 794. 
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statements were absolutely privileged. In that case it was 
held 2that statements made in answer to a police officer con- 
ducting an investigation into the commission of a crime under 
the Code of Criminal Procedure, 1882, are privileged. In the 
present instance the investigation was not into an offence, and 
was not being held under Chapter XIV of the Code, section 161 
of which has since been materially amended and therefore the 
grounds on which the above case was decided do not strictly 
apply. In my opinion the occasion was not absolutely privi- 
leged but was one of qualified privilege. The principle has 
been thus stated by. Lord Campbell,. C.J., in Harrison v. 
Bush (1) :-— | 

A communication made bond fide upon any subject-matter in which 
the party communicating has an tmterest or in reference to which he has 
a duty, is privileged, if made to a person having a corresponding interest 
or duty, although it contains criminatory matter, which, without this privi- 
lege, would be slandcrous and actionable. 

And again by Lindley, L.J., in Stuart v. Bell (2) :— 

The reason for holding any occasion privileged is common convenience 
and welfare of society. | | 

There can be no doubt that it was the police officer’s duty 
to ascertain the existence of any person whom it was necessary 
in the public interests to require to furnish security under the 
Criminal Procedure Code, and equally it was defendants’ duty 
in the public interests to assist him by giving him information 


within their knowledge. I -hold therefore that the. occasion 
_was one of qualified privilege. = 2 2. = 


As soon as the J udge rules that the occasion is privileged, then, but 
not till then, it becomes material to inquire into the motives of the defen- 
dant and to ask whether he honestly believed in the truth of what he 


stated (3). 


It was laid:.down by Lord Esher, M.R., in Hebditch v. 


Mellwaine and others (4) that :— 


It is for the defendant to prove that the occasion was privileged. lf 
the defendant does so, the burden of showing actual malice is cast upon 
the plaintiff, but, unless the defendant does so, the plaintiff is not called 
upon to prove actual malice. 


(1) 25 L.J., Q.B., 25 (at page 29). 

(2) (1891) 20.B.D., 341 (at page 346). 

(3) Odgers on Libel and Slander (5th edition, 1911), page 251. 
(4) (1894) 2 Q.B.D., 54 (at page 58). 
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The following extracts from the work of the learned author rate 


quoted above (1) are also pertinent to the present case :— Lu GALE 
The mere fact that the words are now proved or admittcd to be false is Po eee 


no evidence of malicc, unless evidence be also given by the plaintiff to show 
that the defendant knew they were false at the time of publication. 


As regards answers to inquiries he writes :— | 

Every answer given by the defendant to anv one who has an interest in 
the matter, and, therefore, a right to ask for the information, is privileged. 
But, of course, the defendant must honestly believe in the truth of the 
charge he makes at the time he makes itt. And this implies that he must 
have some ground for the assertion; it need not be a conclusive or con- 
vincing ground: but no charge should ever be made recklessly and want- 
only, even in confidence. 


As regards communications imputing crime or misconduct 





in others he writes:— 

Such accusations must always be madc in the honest desire to promote 
the ends of justice, and not with any spiteful or malicious feeling against 
the person accused, nor with the purpose of obtaining any indirect advan- 
tage to the accuser. Nor should serious accusations be made recklessly 
or wantonly; they must always be warranted by some circumstances 
reasonably arousing suspicion. 


Applying these principles to the present case, it lay upon 
the defendants to prove that the occasion was privileged. 
This they have done, and it was then for the plaintiff to estab- 
lish malice on their part, and if he succeeded it was still open 
to the defendants to shew that their statements were true, or 

that they believed them to be so. Certain-evidence given for 
plaintiff does indeed indicate malice on the defendants’ part, 

“but as there was no issue upon the point it cannot be held that 

: ‘he had an opportunity of proving it: neither. had. defendants 
an opportunity of substantiating their statements, or their 
grounds for making them. | 

Under Rule 25 of Order XLI, I frame the following issues 
and refer them for trial to the Court of first instance; which 
shall proceed to try them and return the evidence with its 
findings thereon and the reasons therefor: — 

(1) Did Maung Po Thein or Maung Ba Yin make the 
alleged slanderous statements to the police officer maliciously ? 

(2) Are those statements true? 

(3) Had Maung Po Thein or Maung Ba Yin reasonable and 
probable grounds for making them ? 

(1) Odgers on Libel and Slander (5th edition, 1911), pages 361, 363, 365. 
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Before Mr. Justice Twomey. 
AZIM-UD-DIN v. KING-EMPEROR. 


Criminal Procedure—joinder of charges—s. 239, Code of Criminal 
Procedure—meaning of “‘ same offence’’ in—. : 
Two persons accuscd of an offence cannot be tried together if the prose- 


-— cution cases against them are mutuaily exclusive. The words ‘‘ accused of 


the same offence ’’ in section 239 of the Code of Criminal Procedure imply 
that the co-accused have acted in concert or association. 


The appellant Azim-ud-din has been convicted of volun- 
tarily causing grievous hurt to his wife Fulzanbi with a clasp. 
knife and has been sentenced to rigorous imprisonment for six 
years. There are two entirely conflicting versions of how 
Fulzanbi was wounded. . According to one version the culprit 
was Azim-ud-din, her husband; according to the other it was. 
‘Fazl Rahman, who is the son of a former husband of Fulzanbi 
by a former wife. Fulzanbi had a daughter by her former’ 
husband (the father of Faz! Rahman) and this girl, Samnia 
Khatom, now about 8 years old, lived with her mother Fulzanbi 
and step-father Azim-ud-din. It is common ground that on 
the day in question the child Samnia Khatom went to the 
house where Fazl Rahman lived with his wife and mother-in- 
Jaw Hamibi in another village. Fulzanbi disapproved of this. 
and went there to get her daughter back. Fulzanbi states and — 
has stated from the first that Faz] Rahman took her daughter: 
away that morning, that she remonstrated with Fazl Rahman 
at Hamibi’s house’and that Fazl Rahman-stabbed her on that 
house. “She says that her husband Azim-ud-din did not come 
to the spot till after the stabbing. The version of Fazl Rah- 
man is that he was not present at the stabbing, that the girl. 
Samnia came to his house of her own accord; Fulzanbi came 


- to call her back; Azim-ud-din came too and opposed Fulzanbi’s. 
wishes in this matter saying that he could not maintain Sam-. 


nia, and that thereupon Fulzanbi quarrelled with Azim-ud-din 
and he stabbed her. | 

Fazl Rahman was first arrested and charged with the crime 
on Azim-un-din’s information, but in view of the statements of 
Hamibi and Samnia Khatom, Azim-ud-din was afterwards. 
arrested and the two men were put on their trial together.. 
The Senior Magistrate discharged Faz] Rahman as there was. 


vin] LOWER BURMA RULINGS. 69 


no trustworthy corroboration of Fulzanbi’s evidence against 


him. He convicted Azim-ud-din on the evidence of four eye- 
witnesses. It may be remarked that three of the four persons 
who support Faz! Rahman’s version are near relatives of his, 
being his half-sister, mother-in- -law and brother-in-law respec- 
tively. 

I do not propose to deal with the merits of the case now, for 
I think it is necessary to order a new trial on the ground of 
misjoinder. The Senior Magistrate appears to have thought 
that Azim-ud-din and Fazi Rahman were “ accused of the same 
offence’ within the meaning of section 239 of the Code of 
Criminal Procedure. But the words “same ‘offence” in my 
opinion imply that both the accused should have acted in con- 
cert or association. They do not apply to such a case as the 
present in which the allegations against the two accused are 
mutually exclusive. The prosecution case against Azim-ud-din 
is that Fulzanbi received her wounds in a particular manner. 
It is not permissible for the prosecution in the same case to 
allege as an alternative that Fulzanbi received her wounds 
in another and entirely different manner. The two men should 
have been tried separately as required by the provisions of 
section 233. I think it probable that the misjoinder has seri- 
ously prejudiced the appellant in his defence. But tn any case 
the ruling 1n Subramanya Ayyar's S case (1) renders it pceseany 


toorder afresh trial, , Pp 
The conviction ard sentence are o get aside and it is jidered 


that the accused Azim-ud-din shall be committed to Sessions 
for trial on the charge under section 326 of the Indian Penal 


Code. 


(1) (1902) ILL.R. 25 Mad., 61. 
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Before Mr. Justice Twomey. 


SANA EMAN SAIB ». 1. MOCMA ENA MAHOMED 
MEERA SAIB, 2. KHATYA BI, 3. HAWA BI, 
4. MIRIAM BI, 5. MAHOMED GANI AMAL, 
6. MAHOMED AISHA GANI AMAL, 7. KHATYA 
NATCHI AMAL. 


Brown——for applicant (plaintiff). 
M. Auzam—tor respondents (defendants). 
‘‘ Promissory Note payable to bearer on demand ’’—s. 26, Indian 
Paper Currency Act, 1970. | 
A promissory note payable to any person or order does not, by indorse- 
ment in blank, become ‘‘ a promissory note payable to bearer on demand ”’ 
within the meaning of section 26 of the Indian Paper Currency Act, 1910; 
and is not invalid therefor. 
Maung Po Tha v. L. D’Aittaides, 5 L.B.R., 191; Jetha Parkha v. 
Ramchamdra Vithoba, (1892) I1.L.R. 16 Bom., 689 ; referred to. 


In these cases Civil Revision Cases Nos. 147 and 148 of 1911 
the only question for decision is whether it is an infringement 
of the Indian Paper Currency Act to indorse a promissory note 
in blank. The District Court of Amherst has held in Suit 
No. 164 of 1910 that a person who gets a promissory note 





- payable on demand to himself or order and indorses it in blank 


makes out a promissory note payable to bearer on demand. A 
person who makes a promissory note payable to bearer on 
aemand infringes the provisions of section 26, Indian Paper 


-Currency.:Act, 1910, (corresponding to’section 24 of. the Indian 
Paper Currency Act, 1905). The learned Judge following the 
ruling in Maung Po Tha v. L. D’Attaides (1) held that the 


promissory notes sued upon in the present cases embodied 
contracts forbidden by law and consequently that the plaintiff 
could not recover onthem. The judgment of the learned J udge 
was passed in a case in the District Court, in which the same 
question arose, but it was made applicable to the cases now 
under revision which are two Small Cause Court cases between 
the same parties as in the District Court case. 

I can find no authority for the learned Judge’s view that the 
plaintiff by indorsing the notes in blank “made” promissory 
notes payable to bearer on damand. It appears to me that 
when a promissory note is drawn up, signed and delivered to 

(i) 5 L.B.R., 191. | 


vilr.] - LOWER BURMA RULINGS. 71 


the payee it is “made” once and for all and a subsequent 
indorsement is no part of the “making.” If the Legislature 
intended to prohibit indovsements in blank it may be presumed 
that the intention would have been clearly expressed in the . 
section of the Paper Currency Act referred to above. The 
District Judge in support of his view quotes section 8 (3) of the 
English Bills of Exchange Act (1882) which defines a bill payable 
to bearer so as to include a bill on which the only or the last 
indorsement is in blank. Before that Act was passed a bill 
payable to bearer did not include a bill indorsed in blank. It 
required an express provision of law to bring about this change 
in England and I think that an express provision of law would 
be necessary forthe same purposein India. The Bombay case 
Jetha Parkha v. Ramchamdra Vithoba (1) is also relied upon. 
Mr. Justice Farran in that case gave it as his opinion that the 
section of the Indian Paper Currency Act embraces not only a 
promissory note which is expressed tc be, but also one which in 
legal effect is payable to beareron demand. I think the learned 
Judge was only contemplating cases in which the wording of 
the promissory note departs from common usage. In such cases 
the document. as drawn or made has to be construed and its 


legal effect determined. There is nothing in the Bombay case 


to suggest that the prohibition in section 26 of the Indian Paper 
Se Ency Act extends to indorsements in blank. 


| therefore decide that the construction which the District 


sh ad . ‘e 





Before Mr. Justice Hartnoll, Offg. Chief J udge, and 
Mr. Justice Young. 
MAHOMED IBRAHIM v. A. SUBBIAH PANDARAM. 


R. N. Burjorjee—for appellant (defendant). 
Giles—for respondent (plaintiff). 


Decree—payment of—by instalments—Order XX, Rule rz, poet 
Procedure Code, 1908. 


An order refusing to direct payment of a decree by instalments is ig not 
part of the decree (even if simultaneous with it), and is not appealable. 


The appellant was sued by the respondent for the recovery 
of Rs. 10,264 due on two promissory notes. He did not deny 
(1) (1892) ILL.R. 16 Bom., 689, page 696. 
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his liability but asked that payment by instalments be allowed. 
The District Judge refused to pass an order for payment by 
instalments, and that refusal is the subject-matter of this 
appeal. Respondent urges that the order refusing the applica- 
tion to be allowed to pay by instalments is not a part of the 
decree but is a separate order passed under Order XX, Rule 1], 
and that an order under that Order and Rule is not appealable. 
The contention appears to us to be correct. The decree is 
merely one for the payment of Rs. 10,264 and costs. The 


order onthe application for permission to pay by instalments 


was dealt with under Order XX, Rule 11. The appeal is there- 
fore dismissed with costs on the ground that it does not lie. 


i ES 


Before Mr, Justice Twomey. 


BA LIN v. KING-EMPEROR. 
_ McDonnell—for applicant. 
Railway servant—uegligence of endangering the safety of any 


person—s. 110, Indian Railways Act, 1890. 


A railway servant cannot be convicted under section 101 of the Indian 
Railways Act, 1890, unless he has, by his disregard of the rules, actually 


endangered the safuty of Some person. It is nol sufficient that hisact might 


have endangered the safety of some person. 

Queen v. Manphool, (1873) 5 N.W.P., 240; le as v. mek Das, 
6 Chaudhri’s Indian Cases; 483.; followed. 

King- Emperor v; A.C. Dass,.4L.B. R., 139; verre Emperor v. MLN. 
Atchataramayya, 4 L.B.R., 350; King- sBniperor v. Po Gyt, 4 L.B.R., 
353; distinguished. | 


The accused Ba Lin,a Station Master at Gangaw on the 
Pegu-Martaban Railway line, has been convicted under section 
101 of the Railways Act of endangering the safety of persons 


travelling in No. 235 up-train by disobeying Rule 92 of the Rules 


framed under the Act, and he hasbeen sentenced to simple 
imprisonment for one month. The rule referred to provides 
that no train shall be allowed to leave station unless permission 
to approach has been received from the station ahead. It was 
found by the Magistrate that Ba Lin neglected to get a “ Line 
Clear” message from Martaban, the station ahead, and that he 
nevertheless gave the driver of No. 235 up-train authority to 
proceed from Gangaw to Martaban. Asa matter of fact no 
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accident of any kind occurred and apparently the passengers in 
train No. 235 were not actually endangered in any way. There 
was no other train on the section between Gangaw and Mar- 
taban. When No. 235 approached Martaban the engine-driver 
found the signals against him. He stopped his engine and 
whistled. The Martaban Station Master came out ona pilot 
engine and piloted No. 235 into the station yard. It was 
pleaded for the defence that Ba Lin did in fact receive the 
necessary “Line Clear” telegram from Martaban and that the 
Assistant Station Master at Martaban put a false “ private 

number” in the telegram so that he might afterwards be able 
to deny sending the telegram. It was pointed out that the 
Assistant Station Master at Martaban was next on the list for 
promotion to Station Master and that he therefore had a motive 
for getting Ba Lin into trouble. The Magistrate disbelieved 
this defence and I donot think that the Magistrate’s finding on 
the facts should be disturbed in revision. The only question 
to be decided is whether the conviction was justified cn the 
facts as found by the Magistrate. On this question of law 
the learned Sessions Judge refers to the cases of Queen v. 
Manphool (1) and Emperor v. Ganesh Das (2). The following is 


the main part of the judgment in the former case :— 
The prisoner has been found guilty of endangering the safety of persons 
ta certain goods train by negligence ; but, although he ts shown to have 


neglected his duty, there is no.evidence whatever.of the. safety of any per- 


sons in. any goods train having been endangered by his neglect of his duty. 


taken by other persons, any possible danger which might have resulted from 
his neglect was avoided. Although, therefore, he may be punishable depart- 
mentally or otherwise for neglect of duty, it does not seem that he can be 
convicted and punished under section 29, Act XXV of 1871. Itis nota good 
and sufficient answxr to the plea here urged on his behalf to argue that, 
because a neglect of duty such as he was guilty of may sometimes lead to 
the endangering of the safety of persons in a goods train, or that because, 
had not precautionary measures beer taken, and had the line not been clear, 
his neglect of duty would probably or certainly have endangered the safety 
of persons in a goods train, he should be held to have actually endangered 
the safety of persons in a goods train. - 

The later case of Ganesh Das (2) contains the following 


passage :— 
It is not sufficient to show that the act of the accused or any omission on 


(1) (1873) 5 N.W.P., 240. 
(2) 6 Chaudhri’s Indian Cases, 483 (at page 484), 
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EMPEROR, 
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1913. his part was likely to endanger the safcty ofany person. Itmust be proved 
Gears ae affirmatively that it did in point of fact so endanger any person’s safety... 
Ba LIN Meee ee ; aden : 

pi In the present case any possibility of an accident was averted by reason of 
inc: the fact that the special goods train arrived at the Degra distance signal 


Emperor, before the mixed passenger train arrived at that station and, therefore, it 
— cannot be said that the safety of any person in either train was actually 
endangered on the occasion in question. We quite agree that if the ‘acts 
had been different, if, for instance, the mixed passenger train had been 
started off from Dogra, prior to the arrival of the goods special on the same 
line of rails, the accused would rightly have been convicted of an offence 
under section 101 of the Act, and this, too, though no actuai collision had 
occurred. In that event his act or omission*would unquestionably have 
‘resulted in endangering the safety of persons in the two trains. 


These rulings strongly support .the view of the Sessions 
Judge that the conviction tn the present case cannot be sus- 
tained. It is pointed out moreover that the rulings in the Lower 
Burma Chief Court cases King-Emperor v. A. C. Dass (1), King- 
Emperor v. M.N. Atchataramayya (2) and King-Emperor v- Po 
Gyi (83) on which the District Magistrate relied were al! cases 
in which the personal safety of passengers was clearly endan- 
gered. In these cases there was not merely a risk of danger; 
the danger actually arose. In the first two cases the breach of 
rule resulted in actual collisions and in the third case a collision 
was narrowly averted. All that the Assistant Traffic Superin- 
tendent could say in this case was as follows :— 

-—_-The-breach ofthe rules by-the accused did entail a possibility of accident. 
For example, if a bridge had been reported insecure of any other obstruction 
occurred onthe section between Martaban and Gangawand the Station 
_ Master; Martaban, had got’ imformation just before the train reached 
_Gangaw, the fact of the Station Master, Gangaw, letting the train through 


without a ‘‘ Line Clear”? might have caused a seriotis accident. Ora wag: 
gon might have blown out of the yard at Martaban on the single line. 
~The Martaban Station Master stated that no accident could. 
have taken place in the circumstances. Section 101 does not 
provide for cases in which the disobedience of a rule is merely 
likely or calculated to endanger the safety of any person. The 
intention of the Legislature was apparently to leave it to the 
_ Railway authorities to deal departmentally with disobediences 
involving risk of danger without entailing actual danger. 
| Onthese grounds I set aside the conviction and sentence > 
and direct that the bailbond of the accused shall be cancelled. 


(i) 4L.B.R., 139. (2) 4L.B.R., 350, (8) 4 LAB.R,, 353. 
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Before Mr. Justice Twomey. 


1, BA NYUN, 2. KHE BWE, 3. TUN LIN, 4. SHWE YON, 
| 5. BA THIN, 6 PO SIN, 7. PO MIN, 8 PO TOKE, 
9, SHWE KHAN, 10. PO CHON v. KING-EMPEROR. 


Maung Pu—for applicants. 
Public servant—order of a—disobedience of—s. 188, Penal Code. 


Certain persons erected “ zayats’’ on land which had been granted by 
the Collector for the purpose of a Karen burial ground. The Collector 
ordered them to remove these buildings, and, as they did not comply, they 
were convicted under section 188 of the Indian Penal Code for disobedience 
of the lawful order of a public servant. 

Held,—that the Collector had no authority in law for issuing such an 
order. 


The applicants lately built zayats on a piece of land sur- 
rounding acertain ancient pagoda in the Insein District. Buta 
grant of the land had already been granted by the Deputy Com- 
missioner in 1909 for the purpose of a Karen Christian burial 
ground. 


The Township Officer by the Deputy Commissioner’s orders 


directed the applicants to remove the zayat by a certain date 
and, as the applicants failed to comply, they were prosecuted 
under section 188, Indian Penal Code, and fined Rs. 5 each. 
They have now applied in revision to this Court, pleading inter 
alia that the Deputy Commissioner and the Township Officer 


were not: ae pia arta to pio meleatee the order in. 


question. iY Vee, Jaen arenas 
It hace not appear feoiai ie Beicwie sone aiiee: or from the 
convicting Magistrate’s judgment under what provision of law 
the Deputy Commissioner conceived himself to be acting. I 
am unable to find that there was any lawful authority for the 
order. The Landand Revenue Act and the rules framed under 
it do not appear to confer on Revenue Officers any power to 
deal with third parties who trespass on grant land, or who 
otherwise interfere with the grantee’s enjoyment thereof. So 
far as ] can see, an order directing persons other than the 
grantee to take certain order with buildings on the land is not 
authorised by the Act or rules. | 
Furthermore, it is very doubtful whether the trial of the ten 
applicants jointly was lawful under Chapter XIX of the Code of 
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Criminal Procedure. The case does not seem to meto fall 
under section 239. : : 

Notice of the present application was sent to the District 
Magistrate but no one has appeared in support of the convic- 
tions. 

On the above grounds I set aside the convictions and 
sentences and direct that the fines paid by the applicants shall 
be refunded to them, 


Before Mr. Justice Twomey. 


IN THE MATTER OF THE PETITION OF GAGGERI 
FRANCESCO. 


Harvey-—for petitioner. 
Gaunt—Assistant Government Advocate. 
Reviston—Powers of a High Court to revise order of a Civil Court 
sanctioning a prosecution—ss. 439, 476, Code of Criminal Procedure. 
A“ High Court’? within the meaning of the Code of Criminal Proce- 
dure cannot, under section 439 of the Code, revise the order of a Civil 
Court under section 476 of the Code sanctioning a prosecution. 
Ramzan Ali v. Oporno Charan Chowdry, 4 L.B.R., 1388;In re 


Bhup Kunwar, (1903) IL.L.R. 26 All., 249; Iu re Chennanagoud, (1902) 
IL.L.R. 26 Mad., 189; Salig Ran v. Rami Lal, (1906) 1.L.R. 28 All, 


.--554 -3- Har- Pugeed- Des -v.7 Hing- empere OF, (1912) AD “CiW:N:.. 6472 


followed. 
The Judge of the Small Cause Court acting under section 


“476 of the Code of Criminal Précedure_ has’ ‘sent the applicant 


Gaggeri Francesco to the District Magistrate.to be tried under 
section 193 of the Indian Penai Code for intentionally giving 
false evidence in a suit in that Court. Francescodeniea on 
oath that a certain receipt produced as an exhibit in the suit 
was the receipt which had been granted to him by the defen- 
dant, and the learned Judge, on grounds which .are stated in 
the order, regarded the denial as false. 

Francesco applies to the Chief Court to set aside the 
Judge’s order and I am asked to deal with the application as a 
matter for revision under section 439 of the Code of Criminal 
Procedure. There was for some time a conflict of Indian 
rulings on the question whether a High Court acting under 
section 439 could deal with orders passed by Civiland Revenue. 
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Courts under section 476. But there is now an overwhelming 
preponderance of authority (1) in support of the view that 


section 439 is applicable only to the proceedings of subordinate | 


Criminal Courts, a view which has already been expressly 
_adopted by this Court [(er Irwin, J., in Ramzan Ali v. 
C.C. Chowdry (2)]. By no stretch of language can the Small 
Cause Court be treated as a subordinate Criminal Court even 
when it exercises powers under section 476 of the Code of 
Criminal Procedure. 

It follows that the present application can be admitted only 
as an application under section 25, Provincial Small Cause 
Courts oe 1887. 


* * 46 * 


Refore Mr. Justice Hartnoll, Offg. Chief Judge, Mr. Justice 
Ormond, and Mr. Justice Twomey. 


In ve THE APPLICATION OF CHET PO FoR THE REFUND OF 
Sramp Duty AND PENALTY. 


Reference made by the Officiating Financial Commissioner, 
Burma, under section 57 of the Stamp Act. 
Higinbotham—Government Advocate. 


_.. ' Executed,’ Meaning of the expression—in the Indian Stamp Act, 
1899—s. 2, lndian Stamp Act, 1899. 


An instrument not signed is not ‘‘ executed ”’ within the meaning | of the - 


Indian Stamp Act, 1899, and need not then be stamped. 


_ The mere fact that’ such an instrument is not ‘‘ executed” thin: the 


meaning of the Indian Stamp Act does ‘not’ necessarily’ imply that the 
instrument is incomplete for the purposes for which it was drawn up. 

The question on which the learned officiating Financial 
Commissioner desires a ruling under section 57 of the Stamp 
Act is not precisely formulated in the order of reference but 
may perhaps be stated as follows :— 

“Can an ‘unsigned instrument written on parabaik be held 
liable to duty under the Indian Stamp Act, i899?” 

~The fact that an instrument is written on parabaik or palm 
leaf is of course immaterial. “ Paper” is defined in the Stamp 


: (1) See I.L.R. 26 All., 249; 28 All, 554, and 26 Mad., 139; also 17 
C.W.N., 647. : | > ae 
2, @). 4, L.BR., 188200 
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Actas’ including vellum, parchment or any other material on 


which an instrument may. be written. | 

Before the British annexation it was the sie Sistem 
in Upper Burma to make all documents without signature. 
Under the Burmese law and’ practice signatures were abso- 
lutely unknown. (See the Upper Burma Rulings, 1892-96, Vc}. 
I, p.-303, and Vol. IT, p. 462.) :. The English practice of affixing 
Signatures has been* adopted gradually since the annexation, 
but the old custom continued for many years and. probably 
persists still in remote parts. The document out of which the 


present reference arose-is dated 10th waning Nayén, 1262. os E. 


(2ist June 1900). : | as 

A document though not yet executed may be an instrument. 
But as a general rule instruments become chargeable with 
stamp duty only when. they are executed (section 3, Stamp Act). 
It was held by the Judicial Commissioner, Upper Burma, 
(Mr. Burgess), in 1893 (in the first case cited above) that signa- 
tire was not necessary for the completion or execution of 


Burmese instruments. The custom of the country was to 
regard them as complete without signature and the Stamp law . 
as it then stood (Indian Stamp Act, 1879) presented no obstacle 


to the recognition of this practice, for it contained no definition 
of “ executed ” and, ‘ execution.” Moreover, under the English 


Jaw signature was not ‘essential for the execution of instru- 
_ ments under seal, though necessary in the. case of instruments 
| not under seal (section 122, Stamp Act, 1891). 


- But the present Indian law is different. The: Indian Stanip 
het 1899, expressly defines the words “executed ” and “execu- 
tion” as meaning “signed ” and “ signature” [section 2 (72)].- 
Unsigned Burmese instruments made since that Act came into 
force, i.e. since Ist July 1899, cannot be treated ‘as executed for 
ne purposes of the Stamp law. | 
-.Our answer ‘to the’ present reference is therefore as 
follows — — eas | a | 
ci “Ag Cexecution’ ae caer cetien section 2, Indian 
Stamp Act,-1899, an‘instrument which becomes chargeable. with 
stamp duty onl y.on 1 being executed 1 1S not liable to duty intl it 
is signed. ‘a oe 

In accordance with the universal custom’ teferred to bode 
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formal documents on palm leaf and parabatk have hitherto 1913. 

_ been treated by the Courts in Upper Burma as completed In ve TRE 

_ documents and admitted in evidence as such though they are parley cee pay 
not signed. Our decision that these unsigned documents are Rhett 
not liable to stamp duty does not necessarily imply that they. Stamp Dury 
must henceforward be regarded as incomplete. The effect of Pr ae 
the present decision is only that the Courts cannot refuse to ——- 
admit any such document in evidence merely on the ground 


that it is unstamped. 








: Civil 2nd 
Before Mr. Justice Twomey. Appeals 
LVos. 18 and 
PO HAN v. MA TALOK. 19 of 1912, 
Tha Din—for appellant. June 26th, 
Gaunt—for ‘respondent. | . 19 5 


Buddhist Law : Divorce—single act of cruelty—Kinwun Mingyt’s 
Digest, Vol. I, para. 303. 

Under Burmese Buddhist Law a divorce (on the terms of a divorce by 
mutual agreement) may be allowed to a wife on proof of a stmgle act of 
cruelty on the part of the husband. 

Ma Ein v. Te Naung, 5 L.B.R., 87, in part disapproved. 

Ma Gyanv. Su Wa, 2 U.B.R. (18971901), 28, approved. 

Mi Kin Lai v. Ba So, 2 U.B.R. (1904—06), Buddhist Law: vor ce, 33 
Léon. Ma Galeé.v. Maung Pe, 5.L.B.R., 114; referred to... - 

The’ respondent Ma Talok sued her husband—the appellant 
Po Han—for a divorce on the grounds of desertion and cruelty. 
She stated that she resigned. all claim to share in.the hnapazén 
property and- ‘merely asked for a decree for divorce without, 
costs. The decree asked for was virtually what a Burman 
Buddhist spouse may now obtain in Upper Burma when the 
other party is without fault and does not consent. This was 
decided in the important Upper Burma case Mi Kin Lat v. Ba 
So (1) in 1904.: The learned Judicial Commissioner’s main 
ruling in that case does not yet appear to have been adopted 
fully in Lower Burma, though the case was cited with approval. 
in Lon Ma Galé v. Maung Pe (2)* in connection with another 
question. It is not necessary to consider whether the 


(1) 2 U.B.R. (1904—06) muds ‘Law—Divorce, 3. 


(2) 5 L.B.R., 114. 
* Overruled by pene Pe v. Lén Ma Gailé, 6 L.B. R., 18. 


FOr3. 
‘Po Han 


; v. 
Ma TALox, 
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respondent Ma Talék would have been entitled to a divorce if 
her husband had been without fault, for it has been her case 
throughout that he was guilty of cruelty towards her. The 
learned District Judge has discussed the evidence as to cruelty 
and I agree with his finding that itis established. Itis urged now 
that no issue as to ill-treatment was framed by the Township 
Court, which decided the suit only with reference to the charge | 
of desertion, and that the District Judge having found against 
the plaintiff-respondent on the issue as to desertion ought to 
have dismissed the suit. But though no specific issue was 
framed as to ill-treatment it was certainly covered by the 
issue— Is the plaintiff entitled to a divorce according to her 
plaint ?”’—for the plaint expressly pleads ill-treatment. The 
action of the District Court in dealing with this matter was 
authorized by the provisions of Order 41, Rule 24, and I see no 
reason to think that the defendant-appellant was prejudiced by 
the absence of a specific issue. Ma Talodk gave evidence of the 
ill-treatment she suffered at his hands and her evidence was 
corroborated by the village headman to whom she complained 
and showed the marks of the beating. No attempt was made 
to rebut this evidence. On the contrary the defendant admitted 
kicking and beating the plaintiff. 
he -argument--derived -from.the-case--of Ma Ein -y. -Te 
Naung (3) has no force. It is true that the judgment in that 
case appears to countenance the view that a divorce should 
‘not be granted to.a woman. for a single act of cruelty. But 
“inthe first place I note that no actual ill-usage was proved in 
that case apart from the plaintiff's own statement. More- 
over, it is clear from the texts cited in section 303 of the Kinwun 
Mingyi’s Digest (Vol. 1I—Marriage) that even where the hus- 
band has been guilty of cruelty only once, it is open to the wife” 
to insist on a divorce and she is entitled to get it, subject toa 
penalty, the penalty being that the divorce shall be effected as 
if both parties desired it and the assets and liabilities of the - 
couple are to be divided equally between them. [See Ma Gyan 
v. Su Wa (4) where this rule was adopted for Upper Burma 
{1897):] Inthe present case the joint property of the married 


(3) 5 L.B.R., 87. 
(4) 2 U.B.R. (1897—1901), 28. 
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couple appears to have been appropriated by the husband 
already. 

I. think the decree of divorce was rightly granted and I 
-dismiss with costs Po Han’s appeals both in the divorce case 
and in the connected case (No. 97 of 1911 of the District 
-Court) in which he prayed for restoration of conjugal rights. 


Before Mr. Justice Hartnoll, Officiating Chief Judge, — 
and Mr. Justice Young. : 


LUN MAUNG v. MOMEIN BEE BEE. 
A. C. Dhar—for K. E. Mahomed. 
D. N. Palit—for Ngwe Shein. 


DEE EE— CPT OCCU S =IRE Aa RCH? of--s: 152, Civil Procedure Code, 
1908. 

A decree not in conformity with the judgment need not be altered 
if third parties who have bond fide acquired rights thereunder object and 
‘show good cause. 

Hatton v. Harris, (1892), L.R., A.C., 547, referred to. 


Young, J.—By an order passed on the 3ist March 1913 ‘hie 
Divisional Judge of Hantha'waddy has brought it tothe notice 
of this Court that in Special Civil Appeal No. 147 of 1910 it con- 
firmed an appellate decree of the Divisional Court which inadver- 


. tently granted the plaintiff in Civil Regular No. 15 of 1908 of the 


District Court of Hanthawaddy a foreclosure decree in lieu of 


 X. decree for.sale of certain mortgaged property as prayed with _ 


1913. 


Po HAN 
wv. 
Ma TaLox 


Special Civil 
2ud Appeal 


No. 147 of 
IQIO. 


July 28th, 
1913. 


ay view to the amendment’ of the decree ‘in question. The said - 


“Divisional Court having ‘passed a ‘judgment for a tortgage — 


decree as prayed, there can be no doubt that both its own 
decree and the decree of this Court should have been for a 
decree for sale, and if the decree 1s to be amended at all, that 


this Court is the only Court which has power to effect the 


alteration. The original decree-holder was one Momein Bibi, 
who has no interest in the matter, having assigned her rights 
under the decree and does not appear ; she has as a matter of 
fact assigned them twice over, nor again does the judgment- 


debtor take any interest in the proceedings, though served, from. 
which it may be inferred that the mortgage debt is likely to equal: 


if not exceed the purchase price of the property if sold, and that 
therefore it is immaterial to him whether the property is sold 
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1973. or foreclosed. The only parties who have taken any active: 
Lun Maunc interest in the matter are the two rival assignees. The one is a 
- Momerw Bre later purchaser for value of the decree for foreclosure, who seeks | 
BEE. or can seek in other proceedings to avoid the purchase by the 
—_ earlier assignee on various grounds which have been discussed 

before us. Neither of the assignees really pressed for ary 
alteration of the decree; the later assignee in fact strenuously 
objected to it urging that he was a third party who had bought 
the final foreclosure decree bond fide and for value and that 
the earlier assignee had bought either a preliminary foreclosure 
decree or a decree for sale which at one period of the proceed- 
ings was passed by a Judge of the District Court of Hantha-- 
waddy and which was subsequently cancelled or declared null 
and void by his successor on the ground that it could not 
amend a decree of a sttperior Court, and that whatever he had 
purchased he had allowed the decree-holder to remain in 
ostensible possession and transfer to him the Final Fereclosure: 
Decree. In the absence of any application by the judgment- 
debtor to alter the decree, and rights under the decree as existent 
having been bond fide acquired by third parties it would be 
improper for us to exercise our powers in that respect—Hation 
v. Harris (1). The contending assignees should determine their~ 
rights either in execution or, if that- prove to be an- unsuitable’ 
forum, be referred to a regular suit. _ 
Hartnoll, Offg: C.J -—[concur, © 





Criminal. Before Mr. Justice Twomey. 
- Revision e ; 
No. 1658 of SEIN YIN v. AH MOON SHOKE. 
oe aan Robertson—for applicant. 
men Sd 28th, .Workmen’s Breach of Contract Act—liability of supervising 
913: | artificers or workmen. 


te 


An artificer, workman, or labourer is not exempted from liability for 
prosecution under the Workmen’s Breach of Contract Act, 1859, merely 
on the ground that his duties in regard to the work in dispute have been: 
confined to supervision and direction. | 

Gilby v. Subbu Pillai, (1888) 1.L.R. 7 Mad., 106, distinguished. 

This is a casé under the Workmen’s Breach of Contract. 

Act, 1859. It appears from the agreements filed in the Magis-: 


(1) (1892) L.R., A.C., 547, at page 558. 
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‘trate’s proceedings that the respondent Ah Moon Shoke received 
.an adyance from the petitioner Ma Sein Yin to build a house 
for her. It is alleged that when the house was only half 
‘finished the respondent refused to go on with the work. Ma 
Sein Yin admitted that Ah Moon Shoke “ did not build himself” 
though she said he is a head-carpenter. The Additional Magis- 
trate dismissed the complaint holding that the respondent is 
not an “artificer, workman -or labourer ” within the meaning 
‘of the Act, because he took no part in the work himself. No 
authority is given for this decision. it is apparently incorrect 
to say that the respondent took no part in the work. Though 
che may not have handled any tools himself he was presumably 
the supervisor and director of the manual iabour engaged in 
building the house. It is not necessary fora prosecution under 
‘the Act that the artificer should work with his own hands. 
This is clear from section 1 which expressly provides for cases 
where a head-artificer or workman (such as Ah Moon Shoke 
-appears to be) undertakes to get a certain work done by other 
artificers, workmen or laboufers according to the terms of a 
contract. In the Madras ruling Gilby v. Subbu Pillai (1), the 
ordinary business of the accused was that of a contracting 
bricklayer. and the contract. which he.was.accused. of . breaking 
avas a contract for earthwork. Subbu Pillai was not himself a 


_. .workman-.at.earthwork and it was held that: he. did not come 
_ wtmnder the Act. The case’ is clearly distinguishable from the 
present case in which the accused is a “ carpenter-contractor ” 


wor “ head-carpenter” under whose supervision and direction the 
house was to be built by journeymen carpenters. I think the 
ease falls clearly within the scope-of the Act. | 

'. The order ox dismissal is set aside and it is ordered that 
‘tthe complaint shall be restored to the file of the Additional 
_ Magistrate, who should enquire into it and dispose of it under 
‘tthe Act. | | 7 

(1) (1883) ILL.R. 7 Mad., 100. 


‘IOQI3. 
SEIN YIN 
De 2") 
AH MOON 
SHOKE 


os 


Cranial 
Sesstons Triat 
No: 30 of 
. 1909, 


March 6th, 
Ito. 


—in 


84 LOWER BURMA RULINGS. 1 VOL. 


Before Mr. Justice Hartnoll. 
THE KING-EMPEROR vv. J. S. BIRCH, 
M. C. GUPTA anno M. S. MUKERgI. 


Dawson—for King-Emperor. 


deGlanville—for accused, 


Reply, Prosecutor’s right of—document put in.evidence by - 
defence during cross-examination of prosecution witnesses—evidence 


adduced by accused—Code of Criminal Procedure, ss. 289, 292. 


An accused person who gets documents admitted as evidence by putting 
them to a witness for the prosecution cannot be said to thereby ‘‘ adduce: 
evidence’ within the meaning of section 292 of the Code of Criminal 
Procedure and so give the prosecutor a right to the last word. 


Emperor v. Abdulalt Sharfalt, (1909) i Bom. L.R., 177; £11,,eror 
v. BE. I. Timol, (1906) 10 C.W.N., cclxvii, followed. 

Emperor v. Bhaskar, (1906) 1.L.R. 30 Bom., 421, dissented from. 

Emperor v. R. Stewart, (1904) 1.L.R. 31 Cal., 1050, referred to. 

King-En-peror v. H. Manuel, (1906) 4 L.B.R., 5, overruled.* 


Mr. deGlanville claims on behalf of his clients that the: 
prosecutor should not have the right of reply merely because: 
in the course of the cross-examination of the prosecution: 
witnesses certain documents have been put in on behalf of the. 
defence and read to the jury, and that he has the right to the. 


last: word. Mr. Dawson contests this claitn-and‘argues that, as. - 
the law starids; he has the right of reply. In the case of King-: 


Emperor v. Manuel (1) under somewhat similar circumstances. 
I held that the prosecutor was entitled to reply. The correct-.- 
ness of my ruling is questioned and certain cases, that were 
not available then, have been referred to in support of this. 
contention.. It is pointed out that Brett, J., in the case of 
Emberor vy. E. I. Timol (2) took the opposite view to myself 
and to the view of Brett, J., which is referred to in the case of 
Emperor v. Robert Stewart (3). Two cases of the High Court 
of Bombay, Emperor v. Bhaskar (4) and Emperor v. Abdulali (5),. 


* To be noted on page 5 of IV Lower Burma Rulings. | 
(1) 4 L.B.R., 5. (3) (1904) I.L.R. 31 Cal., 1050. 


(2) (1906) C.W.N., cclxvit. (4) (1906) I.L.R. 30 Bom., 421.. 
- (5) (1909) 11 Bom. L.R., 177.. 
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have been referred to in which Batty, J., and Beaman, J, - 19% 


have expressed different views. A case of the Judicial Commis- .Tur Kine. 


sioner in Sind has also -been referred to. It is printed in aes ee 
reporting the case of Emperor v. Abdulali Sharfali (5). J. a 


When the Criminal Procedure Code was revised and the 
present Code (V of 1898) superseded the old Code (X of 1882) 
the wording of section 292 of the Code was altered. In Act X 
of 1882'the section ran: “ If the accused, or any of the accused, 
has stated, when asked under section 289, that he means to 
adduce evidence, the prosecutor shall be entitled to reply.” In 
Act V of 1898 the section runs: “Ifthe accused, or any of the 
accused, adduces any evidence, the prosecutor shall be entitled 
to reply.” Prior to 1898 the Calcutta and Bombay High 
Courts held diverse views to the Madras and Allahabad High 
Courts as to how the production of documentary evidence for 
the defence during the cross-examination of the prosecution 
witnesses affected: the right of reply of the prosecutor, and to 
my mind the change of the law in 1898 was meant to finally lay 
down what the law should be. The judgments which I have 
quoted above inclusive of my own show that there is still 

_ diversity of opinion as to what it is. The points for decision 
to my mind seem to be, as to whether section 292 must be read 
in connection with the three  préceding ‘Séctioris, and as 

| ancillary to ene or whether it is a section independent of ae 
arise pany Saas hake eal. ‘It is. argued ‘that the word 
“any ” in section 292 means evidence produced at any stage of 
the trial; on the other hand it is also argued that section 292 
refers to evidence produced-after the accused has been asked 
whether he means to adduce evidence under section 289. After 
considering what I believe to be the reason for the change in 
section 292, the judgments that I have mentioned above and 
which were not available at the time I passed my order in 
King-Emperor v. Manuel (1), and after consulting my learned 
colleagues and heariiig their-views, I am of opinion that it is 
doubtful as to what meaning should bé attached to section 292. 
it may have been intended that it should stund in a-- time 


- (5) (1909) i Bom. LR, 177, | 
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relation to section 289, in which case the fact that the defence 


has put into evidence documentary evidence during the cross- 


-examination of the prosecution witnesses would not take away 


the right of the last word to the defence; on the other hand it 
may have been intended that, if the accused produced docu- 


_mentary evidence at any stage of the trial, the prosecutor should 
_ be entitled to reply. I incline to the latter view; but I consider 
the matter doubtful. That being so, I am of opinion that the 


benefit of the doubt should be given in favour of the accused. 

I accordingly rule that in this case, if on being asked under 
section 289 the accused state that they do not intend to adduce 
evidence and do not do'so, the prosecutor shall not be entitled 
to reply. 


Before Mr. Justice Twomey. 
CHANGARAM v. RAYA. 
D. M. Karaka—for appellant (defendant). 


_ Slander—Action for—‘' Caste’”’ loss of—‘‘ special damage.”’ 


Defendant said in the presence of several’ persons that the plaintiff was” 
a prostitute. In consequence the plaintiff was ‘‘ outcasted.”’ 


Held, —that loss of ‘‘ caste’’ sufficed to give ie for sash 
damage ’’ in.an action for slander. oe Deteuk os oa ee e 

The appellant admittedly said in the presence of several 
persons that the respondent was a prostitute. She prosecuted 
him for defamation under section 500, Indian Penal. Code, and 
he was convicted and fined Rs. 100, of which sum Rs. 30 was 
awarded as compensation tc the respondent under section 545, 
Code of Criminal Procedure. She then brought this civil suit 
against him for damages and was awarded Rs. 250 by the 
Subdivisional Court. This sum consists of Rs. 200 for loss of 


caste plus Rs. 80 for injury to the respondent’s feelings minus 


Rs. 30 awarded by the Magistrate. 
In the criminal case the appellant attempted to prove that 


the imputation made by him was true, but the witnesses called 
to show that the respondent was really a prostitute were dis- 
-believed. | 


In the civil suit he made no attempt to prove the truth of 


the imputation, though that would have been a complete 
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answer to the claim for damages. As he was defended by an 
advocate, it can only be presumed that he was unable to prove 
the truth of the imputation, and that it was false. 

The “Slander of Women Act, 1891” abolished the need of 
showing “ special damage” in the case of words which impute 
unchastity to a woman. Until that Act was passed a false accu- 
sation of immorality was not actionable fer se in England (1). 

t is not necessary to consider whether such an accusation 
is actionable fer se in this country, for in the present case 
there is clear proof of special damage, the lower Courts 
having found that the vespondent, a Hindu woman, has lost her 
caste 1n consequence of the slander uttered by the appellant. 
‘Losing the general good opinion of one’s neighbours is not 
‘special damage. There must be loss of some material advan- 
tage. It is beyond doubt, I think, that membership of this caste 
is a material advantage in the eyes of a Hindu. 

The Divisional Court confirmed the Subdivisional Court’s 
decree, and the grounds of this 2nd Appeal are briefly :—(1) 
‘that there was no special damage, (2) that there was no malice 
‘on the part of the appellant, (3) that the lower Courts should 
not have awarded Rs. 150 for offerings and a feast at Jagga- 
nath when as a matter of fact no journey to Jagganath has 
been performed, and (4) that calling the respondent a prosti- 
tute would not outcaste her. a _ 

I have already dealt with: (1)... Ground (2) hardly deserved: 
serious notice: Malice inthis connection signifies only the 
absence of just cause or excuse. In this case, as the learned 
Divisional Judge points out the imputation being false, malice 
must necessarily be inferred. (3) I agree with the Divisional 
Judge that the cost of a journey to Jagganath and back and of 
the customary propitiatory offerings at that shrine may fairly 
and conveniéntly be taken as the measure of damages for loss 
of caste. As regards (4) the lower Courts have found on the 


evidence that the respondent was outcasted and this decision 


:appears to be right. 
The appeal cannot be admitted. 


(1) See Pollock on Torts, p. 249. 
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Before Mr. Justice Parlett. 


1. LU MAUNG, 2. PO SHIN, 3. THIN ON, 4. PO TIN,. 
5. PO KHIN. v. 1. MAUNG PU, 2. E DOK. 


Lambert—for appellants (defendants). - 


D. N. Palit—for respondents (plaintiffs). 


Specific Relief Act, 1877, s. 9—Suit under—distinguished fron 
title sutt. 


A had been mortgagee in possession of a parcel of land. B, the 
mortgagor, entered into occupation. A sued for possession of the land.. 
B set up the defence that he had redeemed it. 


In the Court of first instance issues were framed and evidence taken,. 
and the decree founded, on the plaintiff’s title. B appealed, but A pleaded 
that no appeal lay as his suit had been brought under section9 of the 
Specific Relief Act, 1877. 

The first Appellate Court held that, as A had asked only for possession 
and not for any declaration of title, and had filed his suit within the six 
months allowed for a suit under the provision abovementioned, his suit 
was, in effect, one under that provision, and that no appeal lay. 

Held,—on 2nd appeal, that, in view of the frame of the plaint and thé-. 
the course of the suit, the suit was intenced to be a suit based on title and 
not a suit under section 9 of the Specific Relief Act, 1877. 

Ran Harakh Rat v. Sheodihal Joti, (1893) 1.L.R. 15 All., 384; Kalee 
Chunder Sein v. Adoo Shatkh, (1868) 9 W.R., 602; Ramasami Chettt 


7 v. Pavaman Chettt, (1901) I.L.R. 25 Mad., 448; referred to. 


The sole question in this appeal is whether the suit was in 
fact brought under section 9 of the Specific Relief Act. The 
Divisional Court has held. that it. was because (a). the plaintiff 


“was entitled to bring such a suit and--(b) the suit was filed 


within six months of the dispossession. In this Court the 
finding is supported on the further ground that the prayer in 
the plaint asks for possession only and not for a declaration: 
of title. .I consider none of these reasons to be sound. The: 


second paragraph of section 9 shows clearly that no one, though 


entitled to sue under that section, is bound to do So, but he can: 
always bring a regular suit founded upon title, either in addi... 
tion to or instead of a suit under that section. As to the time 
when the suit was filed, because a man seeks his remedy early 
he does not thereby alter the nature of his suit. As to the: 
prayer I see no reason why a plaintiff who claims possession: 
relying upon title need do more than set out his title and ask: 
for possession. 
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It is true that in Ram Harakh Rai v. Sheodihal Joti (1), it 
was held that a Court should, in all cases in which it applies, 
give effect to the provisions of the first paragraph of section 9 
of the Specific Relief Act, whether that section is expressly 
pleaded or not, but that is no authority for refusing to entertain 
a suit based upon title merely because specific relief might be 
asked for and is not. As was ruled in the older case of Kalee 
Chunder Sein v. Adoo Shaikh (2), section XV of Act XIV of 
1859 does not affect the general law on the matters to whichvit 
relates, but provides a special remedy fora particular kind of 
grievance. In Ramasami Chetti- v. Paraman Chetti (3), a 
case very like the present one, the Allahabad ruling was not 
followed. There plaintiff sued to eject defendants from certain 
land claiming title to it by purchase and alleging that he had 
been forcibly dispossessed by defendants.. The defendants. 
denied both plaintiff's title and possession and set up title in 
| themselves and alleged that they had long been in possession. 

The lower Court found that plaintiff failed to prove title by 
purchase, and declared plaintiff entitled to possession under 
section 9, Specific Relief Act, but dismissed the suit in so far 
as it claimed to have plaintiff’s title established. The High 
Court held that the issue concerning title should have been 
tried. In the present case plaintiff set up a title as mortgagee 
in possession of certain land of which defendants had taken 
possession. ‘Defendants alleged that they had redeemed the 
mortgage and so eéxtinguished plaintiff's. title on which his. 
claim to possession was based. Issues covering the question 
of title were framed and evidence taken, after which the Court 
of first instance held that defendants had not redeemed the 
mortgage and that there was abundant evidence to prove 
plaintiff's title to the land as mortgagee in possession and on 
the strength of that title granted him possession. It appears. 
to me both from the frame of the plaint and the course which 
the case took that it was, and was always intended to be, a suit 
based upon title, and never a suit under section 9, Specific 


Relief Act, and that plaintiff cannot be heard to assert the: 


(1) (1893) ILL.R. 15 All., 384. 
(2) (1868) 9 W.R., 602. 
(3) (1901) I.L.R. 25 Mad., 448. 
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contrary. An appeal therefore lay to the Divisional Court. I 
reverse the decree of that Court and direct that the appeal be 
readmitted and disposed of according to law, costs to follow 
the result. | 


Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. | 


-§. ANAMALLAY ». 1. OM.M.R.M. CHETTY Fie, 


2, ABDUL KARRIM EMANJAN. 
Hamlyn—for appellant. 


Pauper appeal.—Representation of appeal duly stamped after 
dismissal of application to appeal as a pauper—Indian Limitation 
Act, 1908, s. 5, and Schedule I, Article 170—Duties of Officers of 
the Court—Mistake of counsel in stamping a plaint which ts time- 
barred—Refund of court-fee. 


A applied to be allowed to appeal as a pauper. The application was 
rejected as time-barred, so A stamped his appeal with the appropriate 
court-fee stamp and re-presented it. In the meantime, however, the 
period allowed for appealing had expired. : 

Held,—(1) that the appeal must be considered as having been filed on 
the day upon which it was presented duly stamped, and, further, 

(2) that A could not plead poverty as ‘‘ sufficient cause’’ (within the 
meaning of section 5 of the Limitation Act) for admitting an appeal after 
the ordinary period of limitation prescribed therefor had expired. 
~~ A's counsel asked fora refund of the court-fee onthe grounds that he 
had been misled by the practice of the Court, and that the clerk of the 
Court should not have accepted the court-fee. 


- - Hald,--that it.was-trot the duty: ofthe clerkt-to-advise-counsel and that 


_ counsel having been heard in support of the appeal so stamped, could not 


apply for a refund thereof. — 
Hartnoll, Offg. C.J—In this case applicant applied to the 


Court of the Divisional Judge, Hanthawaddy, for permis- 
sion to appeal as a pauper. On the 10th: May last the 
application was rejected as time-barred. On the 22nd May 
applicant’s counsel applied to be allowed to stamp’ the tmemo- 


randum of appeal that accompanied the application for leave 


to appeal as a pauper. 


The Judge noted that the appeal was apparently time- 


| barred but heard Mr. Hamlyn on the 24th May, and held that 
on the authority of the ruling in the case of Bishnath Prasad 
‘v. Jagarnath Prasad (1), the unstamped memorandum of appeal 


(1).(1891) I.L.R. 13 AIL, 305. 
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which accompanied the appellant’s application to be allowed to 
appeal asa pauper and which, as such, was filed before the 
period of limitation had expired could not, when stamped after 
the expiry of the period of limitation, be considered as an 
appeal filed on the date when the petition to be allowed to 
appeal as a pauper was first presented, i.e. within the period 
of limitation. The Judge further held that no sufficient cause 
was shown fur an extension of time under the provisions of 
section 5 of the Limitation Act and rejected the appeal as 
time-barred. He also refused to return the stamps that had 
been presented for stamping the memorandum of appeal. 
Applicant now applies for leave to appeal a2 formd pauperis 
against this decision of the Divisional Judge. | 
Itis urged that the Divisional Court was wrong in its 
construction of the law of limitation, and at the hearing the 
case of Bat Fal v. Desai Monorbhai (2) was referred to. The 
learned Judges who decided: that case differed in the views 
they took of the provisions of the Procedure Code that relate 
to pauper appeals. Ihave referred to the rulings quoted in 
that case. The case of Skinner v. Orde (3) is clearly distin- 
guishable from the present one. That case is one in which an 
applicant for leave to sue as a pauper obtained funds which 
enabled him to pay the court-fees during the enquiry into his 
pauperism. | In the present case the stamps were not forth- 
‘coming until after the application for leave'‘to appeal as a 


pauper had been rejected. My views coincide with the decision 


arrived at in the case of Bishnuth Prasad v. Jagarnath 
Prasad(j1). When the application for permissian to appeal as a 
pauper was before the Divisional Judge there was no appeal 


before him, but only an application for permission to’ appeal 


as a pauper. The appeal would only come into existence 


before him orn leave being granted. As the application was 


rejected no appeal ever became alive before the Divisional 
Court in connection with the application proceedings. 
The Divisional Judge subsequently allowed the memo- 


randum of appeal that accompanied the application to: be 
stamped. Only then did it become a memorandum of appeal. 


(2) (1897) I.L.R. 22.Bom., 849. 
(3) (1879) I.L.R. 2 All., 241. 


5913. 


S « AN An 
MALLAY 


Dok ie 
O. M.M.2.M,. 
CHETTY 
Firm. 


. 92 LOWER BURMA RULINGS. : | VOL. 


1913. 
‘S. ANA- 
MALLAY 
2. 
2 ‘s M. M. R. M. 


CHETTY 
FIRM. 





that could be acted on by the Court. It started a fresh 
proceeding altogether and could not be received to start such 
until it had been stamped with the stamp required by law— 
section 6 of the Court Fees Act. The period of limitation ran 
from the time it was received by the Court asa duly stamped 
memorandum of appeal. This was a date when the appeal 
was admittedly time-barred unless further time could be 
allowed under the provisions of section 5 of tk: Limitation 
Act, and on this latter point Iam in accord with the decision 


passed in the case of Moshaullah v. Ahmedullah (4), that 


poverty is not sufficient cause within the meaning of section 5 

of the Limitation Act for admitting an appeal after the ordi- 

nary period of limitation prescribed therefor has expired. 
Lastly, learned counsel asks fora return of the court-fee 


stamps affixed on the said appeal. He explained that he had 


been misled by the practice of the Court—that a similar case 
had been decided in a similar manner some little time before, 


and if he had known of this decision he would have thought 
twice before stamping the appeal—that the clerk of the Court 
should have informed him and declined to receive the fee. I 
cannot hold that it was obligatory on the Court clerk to have 
informed Mr. Hamlyn. The learned Judge noted on the 22nd 
when he wrote that Mr. Hamlyn had applied to be allowed to. 
stamp the memorandum of appeal that it was apparently time- 


barred. | There was no. appeal before the Court until the | 
memorandum had been’ duly ‘stamped—sections 6 and 28 of the - 


Court Feés Act: “Tf Mr. “Hamlyn “had: not: presented a’ duly 


stamped memorandum or stamped the memorandum that was 
in the Court he could not have been legally heard at all as to 
the date from which limitation ran. He was then heard and 
his argument was not accepted. I fail to see how he can now 
ask for the return of the stamps. | | 

I would therefore dismiss the application. 


3 


Young, J—I1 concur. | 
(4) (1886) I.L.R. 13 Cal., 78. 
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Before Mr. Justice Young. - 


MA NE v. 1. ON HNIT, 2. NGWE KYAW, 3. TUN LIN. 


R. N. Burjorjce—for appellant (plaintiff). 
May Oung—for ist respondent (defendant). 

Administrator, Sale by—without permission of the Court,—setting 
aside of—by creditor of the deceased—plea of bona fide purchase from 
vendee—Probate and Administration Act, s.90,mecaning of expres- 
ston ‘‘ person interested in the property.” 

A creditor of a deceased person who has attached his property in 
execution of a decree is a person ‘‘ interested in the property’’ of such 
person within the meaning of section 90 of the Probate and Administration 
Act, 1881, and, as such, is entitled to avoid a sale made by the Administrator 
without the previous permission of the Court. But he must seek to do so 
within a reasonable time. 

It matters not that the property has been already repurchased by a 
third party in good faith from the vendee, always provided that the 
-creditor seels to avoid the original sale in a reasonable time. 

Jagobandhu Dey Poddarv. Dwartka Nath Hdeye (1896) I.L.R, 23 
‘Cal., 446, distinguished. 


The main question in this appeal is whether a sale without 
leave by an administrator to a party who resells to a third 
party can be avoided by a creditor of the estate. The Probate 
and Administration Act to which the parties are subject 
provides that a sale without leave of the Court is voidabie at 
the instance of any other person interested in the property and 
the first question to be decided is whether a creditor is a 
persofi sG interested. In Jagobandhu Dey Poddar v. Dwarika 
Nath Addya, (1) the learned Judges dismissed a somewhat 
‘similar contention on the ground inter alia that the party who 
claimed to avoid the. sale was not a creditor of the” estate, and 
I have little doubt that a creditor whose debts must be satisfied 
before a legatee can receive his legacy would be entitled to 
avoid an unauthorised sale. The law prohibiting an executor or 
administrator selling directly or indirectly to himself is much 
the same and is similarly declared to be voidable at the 
instance of any other person interested in the property sold, 
and in England where an executor sells fraudulently a creditor 
has undoubtedly tae right to follow the assets but must do so 
in a reasonable time. In my opinion, therefore, a creditor of 
the estate has the right, if he applies within a reasonable time, 
to avoid an unauthorised sale of part of it by an administrator. 
Nor can I see that the fact that the purchaser has resold will 


(1) (1896) I.L.R. 23 Cal., 446. 
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in itself defeat his right unless he has lost his right by unrea- 
sonable delay in taking action. In the present case, if the 
administratrix had not taken out letters she could have sold as. 
her mother’s heiress and in fact purported to do so, but having 
once taken out letters the whole estate vested in her, not as. 
heiress but as administratrix, and if she sold in the course of 
and before the administration was completed her sale would 


- be that of an administratrix and, if made without leave of the 


Court, be liable to be avoided at the instance of a person inter-. 
ested in the estate. The law apparently makes no exception 
in favour of a bond fide purchaser for value, and the sales both: 
to the plaintiff and to the plaintiff’s vendor were made before 
the administration was completed and while proceedings against 
the administratrix were still pending. The plaintiff’s vendor 
therefore, in my opinion, only obtained and could only trans- 
mit a title which was defeasible even if the purchases were bond 


- fide, provided that the creditor took steps to avoid them within 


a reasonable time. The creditor in question attached this pro- 
perty within three months of obtaining herdecree. Inthe first 
instance the present defendant Tun Lin claimed it, though he 


‘had sold it to the plaintiff a couple of days before the application 


for attachment, and it was only when his suit was dismissed that 


‘Ma Ne brought the present suit.---The question-whether she was. 


_a bond fide purchaser is not at allan easy one. The story told 


by U Shwe Gy6ok is a strange one, but his position and history 
entitle him to respect, and on.the whole_I should be. inclined to 
accept it and hold that this second purchase was bond fide so- 


far at any rate as the plaintiff was concerned, differing on the 


point from the lower Appellate Court. It should also be 
observed that it was not the creditor but the administratrix who. 
raised the point as'to her ability to sell. The point, however,. 
was raised, and raised in the course of or at ary rate as a 
continuation of the lengthy litigation which the creditor had to. 
undertake to establish and realise her claim against the estate.. 
I think she was entitled to raise the plea in answer to the: 
plaintiff’s claim and that she must be taken to have associated 


_ herself with the second defendant in doing so, andthat shedid so- 


within a reasonable time. I would therefore dismiss the appeal. 
with costs two gold mohurs. | 


ee 
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Before Mr. Justice Parlett. — | Special Civil 


Ist Appeal 

Messrs. DIEKMANN BROTHERS & Co.. Ltp., v. | Be of. 
SULAIMAN HAJEE BROTHERS & Co. ee eens 

| September 

S. S. Patker—for appellants (plaintiffs). | 12/k, 1913. 


Jj. R. Das—for respondents (defendants). 
Contract-—assignment of—when benefit of a contract may be 
assigned,—Transfer of Property Act, 1882, ss. 3, 130. . 


The benefit of a contract for the purchase of goods as distinguished from 
the liability thereunder may be assigned, provided that the benefit sought to 
' be assigned is not coupled with any liability or obligation that the assignor 


is bound to discharge. 

Jaffer Meher Ali v. Budse-Budge Jute Mills Co., (1892) 1.L R. 33 
Cal., 702, referred to. 

Nathu Gangaram v. Hansraj Morarji, (1906) 9 Bom. L.R., 114, 


followed. 
Tolinurst v. The Associated Portland Cement Manufacturers (7900) 


Lid., L.R., (1903) A.C., 414. 
J. H. Tod v. Lakhimnidas Purshotamdas, (1892) I.L.R. 16 Bom., 441, 
distinguished. 

The defendants in this case, who are > millers, on the 22nd 
September 1910 sold to Zaretsky Bock & Co. the whole 
produce of rice meal from their mill for the season 1911 
at Rs. 85 per 100 baskets.of 45 pounds net, delivery to be taken 
ex hopper at seller’s mill from the Ist January 1911 to the end 
of re 00, date at. seller S eption# and iahowad to be made 


later than immédiately after milling and NaS as’ soon as 
1,000 bags were bagged. On the 10th August 1911 Zaretsky 
Bock & Co. endorsed this contract as transferred to the plaintiff 
firm and on the same day wrote to defendants informing them 
of the transfer and asked them to send bills in future to 
plaintiffs. There was no reply to this letter and on thé 2nd 
September 1911 the plaintiff firm wrote to them asking fora 
bill and delivery order in respect of about 1,000 bags which they 
believed them to have ready, and on the 4th September defen- 
dants replied repudiating the transfer of the contract as it was 
made without their knowledge and consent. The plaintiffs’ firm 
purchased 1,100 bags of rice meal in the open market at Rs. 115 
per 100 baskets of 45. pounds and have now sued the defendants 
for Rs. 1,320 damages suffered in the transaction. . The 
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_ pds _ principal point is whether the contract is assignable without the 
Panta assent of the defendants, the sellers. A somewhat similar con- 
Broruers tract was held not to be assignable in Tod v. Lakhmidas Pur- 


D. e * 
roe LTD.  shotamdas (1), and cogent reasons for the decision are set out 


para in the judgment in that case. It is however pointed out that it 
AJEE : a | : 
Bioranes was decided before the Transfer of Property Act came into 


ica force, and it is urged that this contract.is an actionable claim 
as defined in section 3 of that Act and can therefore be trans- 
. ferred under the provisions of Chapter VIIT. Idoubt, however, 


whether until Zaretsky Bock & Co. claimed delivery on tender 
of payment and were refused, and actionable claim arose 
which they could-transfer-as such to another party. The more 
recent cases of J affer Meher Ali v. Budge-Budge Jute Mulls Co. 
(2) and Nathu Gangaram yv. Hansraj Morarji (3) were decided 
after the Transfer of Property Act cameinto force and in neither 
was a contract similar to that involved in the present case con- 
sidered to be transferable.merely as an actionable claim. The 
principle there laid down is that the benefit of a contract for 
the purchase of goods as distinguished from the liability there- 
under may be assigned, understanding by the term benefit the 
beneficial right or interest of a party under the contract and the 
: right. to. sue to. recover the benefits created thereby, provided . 
that the benefit sought to be’assigned is not coupled with any 
liability or obligation that the assignor is bound to perform.’ It 
was: expressly | stated in the: Calcutta case ‘that looking ° at the 
‘terms of the. contract “it did not appear to impose any ‘liability 
or obligation of a personal character on the assignor,. which 
would prevent the operation of the rule of assignment, and I feel 
no doubt that the expression “ of a personal character’’ referred 
to the obligation. only and not to the liability, and that the 
decision was not iritended to qualify the rule that, though the 
benefit of a contract may be assignable by one party, the burden 
is not so assignable without the consent of the other’ party. 
The House of Lords case of Tolhurst v. The Associated Portland 
Ceiment Manufacturers (4), was referred to as an authority for 
this. contract being assignable, but the decision in that case - 
_was.arrived at on a consideration. of the terms of the particular 


(1) (1892) ILL.R: 16 Bom., 441. | (3) (1906) 9 Bork... L.Re. 114. 
_ £2) (1908) 1.L.R. 33 Cal, 702. - | (4) LR, (1903), A.Cs, 414, 
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contract concerned and the assent of the Lord Chancellor to the. 


opinion of the majority of the Judges was accorded, and that 
with hesitation, only in view of the length of duration of the 
contemplated contract, the persons engaged in it, and the nature 
of the contract itself, in none of which respects had it anything 
i common with the contract now under review. Looking at 
the contract in this case I think it clearly imposes liability on 
the purchasers such as would preclude their transferring it 
without the consent of the sellers. It contains the following 
clauses :— | 


19. 1f market price of above rice meal declines prior to milling sellers 
have the option of requiring buyers to deposit a margin between contract 
and market prices of the day within 24 hours. 

11. Should buyers fail to appear to take delivery ex hopper or as above 
sellers to have the right of cancelling this contract and claiming on buyers 
for any difference in price between sale and market price of the day on 
_ which the rice. meal was to have been milled. 

12. Sellers have the option of disposing of the rice meal by public or 
private sale for buyers’ account should they fail either to deposit margin as 
above or to pay for it as above within two days of the presentation of the 
bill. | : 

These provisions in my opinion operate to render the con- 
tract not assignable without the seller’s consent. The appeal 
is dismissed with costs. 


eer ne te tie te ey 


- Before Mr. Justice Twomey. - 


“4. SHWE PI, 2. NYA NA v. 1. YU MA, 2. MAUNG PAN. 


A gabeg—for appellants (defendants). 
Harvey—tor respondents (plaintiffs). 


Limitation—A dverse reagan er da of mort- 
gagee,—Indian Limitation Act, Articles 134, 144, 148, 


The plaintiff-respondent’s father mortgaged a parcel of land; and one 
of their relatives, A, obtained possession of the land on payment of the 
mortgage money (though not under circumstances that would constitute a 
redemption). A subsequently allowed himself to be dispossessed by B ; 
and the land descended from Bto D. B’s possession dated sixteen years 
back from the date of institution of the suit. 

Held—that:a suit for redemption was barred by Article 144 of the 1st 
Schedule of the Limitation Act, and that Article 148 did not apply. 

_ As the plaintiffs had attained their majority more than three ‘years 
before the filing of the suit, they were not entitled to an extension of time 
under section ‘6 of the Act. 
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Semble,—Article 134 (relating to a suit against a transferee from the 
mortgagee) would also not apply to the case. 


This was a suit for redemption of land orally mortgaged in 
usufructuary mortgage by the plaintiffs’ father Tun Aung Gyaw 
to the Ist defendant Aung Zan for Rs. 300 about the year 1885. 
The facts as found by the lower Courts are as follows. Tun 
Aung Gyaw died about 1890 leaving surviving him his children | 
the plaintiffs Mi Yu Ma and Maung Pan who -vere minors. 
About 1893 the 2nd defendant Po Te obtained the land from 
Aung Zan on paying him the mortgage debt Rs. 300. Po Te is 
the brother of the mortgagor Tun Aung Gyaw and it was with 
the express consent of his niece Mi Yu Ma that Po Te took the 
land from Aung Zan. This transfer to Po Te is called a redemp- 
tion and it was clearly intended to be such by Po Te, Aung Zan 
and Mi Yu Ma. Po Te worked the land for a year and then in 
1894 the 3rd defendant Shwe P! got possession of it. PoTesays 
that Shwe Pi seized the land forcibly for a debt of some Rs. 600, 
due by Po Te, but there is no other evidence of any force being 
used. It seems more probable that Po Te, who admits owing 
the money, did give up the land to Shwe Pi in satisfaction of the 
debt. Shwe Pi shortly afterwards sold the land for Rs. 750 to 
the father-in-law of the 4th defendant Nya Na. Shwe Pi says 


that this was about a month after he_got.. possession... -From- 


that time up to the time the suit was filed, a period of about 


; sixteen years, the land was in the possession of Nya Na’s family. 
"The 3rd'and 4th defendants Shwe Pi and Nya ‘Na pleaded. 
“that” the land was ‘mortgaged to Shwe Pi ia 1892 by Maung Po 
Te and Ma Yu Ma, who afterwards relinquished the land to him 


unconditionaliy as they could not pay the mortgage debt. But 
the Subdivisional Court held that this mortgage and uncondi- 
tional transfer were not proved. . : | 

The plea of limitation was not raised and no issue was 
framed on that subject. But the question of limitation was 
clearly involved and both Courts have dealt with it in their 
judemients. | 

_ The Subdivisional judge does not mention. under which 
eles in the Schedule of the Limitation Act he conceives the 
suit to fall. But he held that the 4th defendant had been. in 
adverse | possession for over twelve years and I gather. therefore 
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-that he considered Article 144 to be the relevant article. The 
-Divisional Court on the other hand held that the suit came under 
Article 134, being a suit to recover possession of immovable 
property mortgaged and afterwards transferred by the mort- 
gagee for valuable consideration. The period of limitation is 
-the same under Article 134 as under Article 144, namely, twelve 
years. 
The low -e Courts agreed however in applying the provisions 
“of section 6 of the Limitation Act. The original cause of 
action arose in 1894. The period of twelve years expired in 1906. 
The suit was not filed till 1910. But both the plaintiffs were 
minors in 1894. Maung Pan attained majority about four years 
before the suit was filed and his sister Ma Yu Ma some years 
earlier but less than twelve years before the suit was filed. Both 
Courts held that in these circumstances the plaintiffs were 
entitled under section 6 to bring their suit within twelve years 
of attaining majority. Both Courts overlooked the provisions 
of section 8 which limits the extension of time under section 6 
-to three years from the cessation of minority. The Act allows 
as a maximum three years from the cessation of minority or 
the full period from the ordinary starting point of limitation, 
that is the original cause of action (here 1894) whichever is 


| _. more advantageous to the-plaintiff. In this case the plaintiffs 


.cannot invoke sections 6 and 8, because when the suit was filed 


the statutory maximum of three years from the date of attain-: 


“ing majority had alréady expired.” Both the plaintiffs - had. 


ai 4 eee me ee 


‘attained majority more than three years before filing the suit. 
Consequently the limitation must be computed in the ordinary 
way, i.e., from the original cause of action in 1894; and as more 
‘than twelve years from that date had elapsed when the suit was 
filed it was barred by limitation, unless indeed it can be held that 
‘the lower Courts erred in assigning twelve years as the proper 
period of limitation for the suit. 

It is now argued for the respondents that the suit fell 
neither under Article 134 nor under Article 144 but under 
Article 148 which prescribes a period of sixty years limitation. 
‘With reference to this argument it may be noted that while 
‘both the lower Courts held the proper period of limitation to be 
‘twelve years there are passages in each of the judgments which 
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indicate that the learned Judges had some doubt on the point.. 
The Subdivisional Judge remarked :—‘‘ Arguing in the. other: 
way the plaintiffs are mortgagors through their father and the: 
defendants 1 to 4 must be regarded as mortgagees one after the: 
other and the plaintitfs are clearly entitled to redeem.” The 
remarks of the Divisional Judge are as follows:—“I hold 
further that since the plaintiffs were not parties to the various 
transfers of the mortgaged property which belonged to them as 
their father’s heirs, all that can have been transferred to any of 
the subsequent transferees of the property 1s Ko Aung Zan’s 


right as usufructuary mortgagee, and that the lower Court 


was right in giving plaintiffs a decree for redemption.” In each 

case the remarks are inconsistent with the finding that the 

period of limitation is twelve years. For if the 4th defendant, . 
the present holder of the land, merely stands in the shoes of the- 
original mortgagee and ts the last of a series of sub-mortgagees . 
or transferees of the original mortgage, then Article 148 would 

apply and the period of limitation would be sixty years. 

I have considered whether the case can be brought within 
the scope of Article 148 and I am satisfied that it cannot. The- 
transfer by Aung Zan to Po Te is described by both parties as 
a redemption. Section 91 of the Transfer of Property Act. 
specifies the ciasses-of persons-who ‘may redeem:---It may be> 
that Po Te was “ guardian of the property of the minors” (his 
niece and nephew) and. redeemed the land, But there is’ no° 


‘proof.that he was their guardian or that he redeemed on their - 


behalf. The fact that Mi Yu Ma consented to the transaction 
does not show that the redemption was on behalf of the minors, . 
It cannot be treated as a redemption in law. It must be con- 
strued as a transfer of the mortgagee’s interest to Po Te. The- 
same cannot be said of what took place in 1894. Po Te denies. 
that he made any transfer to Shwe Pi; he says Shwe Pi entered 
on the land forcibly. However that may be, it is clear that: 
Shwe Pi possessed himself of the land without any reference to - 
the subsisting mortgage. Presumably he knew of the original 


— mortgage to Aung Zan, but believed it to have been extinguished ‘ 
‘by the transfer to Po Te. This was a natural. view to take as: 


Po Te was brother of the original mortgagor. In the circum-- 
stances..it is erroneous. to assume that there was a mere: 


VIE] LOWER BURMA RULINGS. 101 


‘transfer of the mortgagee’s rights from Po Te to Shwe Pi. 
Shwe Pi invaded the mortgagee’s rights and his possession 
became adverse to both mortgagor and mortgagee. He cannot 
. be regarded as a sub-mortgagee or as an assignee of the mort- 
gagee and Article 148 is therefore inapplicable. Article 134 
.also is inapplicable. That Article would apply if Po Te knowing 
that he had acquired only mortgagee’s rights by the transfer 
from Aung Zan nevertheless sold the land outright as his own 
property to Shwe Pi. But the actual facts are different. Po 
Te suffered Shwe Pi to take possession of the land and to hold it 
irrespective of the mortgage. It is clear that Shwe Pi entered 
on the land unconditionally and his possession at once became 
-adverse as found by the Subdivisional Court. There was no 
‘transfer from the mortgagee such as would bring the case 
within Article 134. . 

In my opinion the Article which really applies is Article 144 
-and under that the suit was barred by limitation. It would also 
be barred if the Article applicable were found to be Article 134. 

The decrees of the lower Courts are set aside. The suit is 
‘dismissed with costs in all Courts. 


Before Mr. Justice Twomey. | 
BALLY SINGH v. BHUGWAN DASS KALWAR. 
°° V, GY Bijapurkar—tfor applicant (plaintiff). | 
R.N. Burjorjee—for respondent (defendant). 
Promissory Note—Unstamped,—Suit for Consideration—Indian 
Stamp Act, 1899, Section 35. 


Where the plaintiff has no cause of action apart from a promissory note 
he cannot sue for the consideration but only on the note: and, if that note 
4s not duly stamped, a decree cannct be passed thereon, even if the defend- 
-ant, by admitting execution, dispenses with any necessity for ‘* proving ”’ 


Ma Ein Min v. Maung Tun Tha, 2 U. B. R. (1897—1901), 556 followed. 


The only argument before me is one that is not contained 
in the application for revision, namely, that the defendant 
having admitted that he executed a promissory note for the 
amount claimed, it was unnecessary for the plaintiff to produce 


the document in evidence and the plaintiff was entitled to a 


decree on the failure of the defendant to prove payment. 
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It is admitted that the document itself could not be admitted 
in evidence or acted on because it is insufficiently stamped, and’ 
it is settled law that in such a case the plaintiff can succeed 
only if he can show that he has a cause of action independently: 
of the document. The law on this subject is fully discussed in 
the Upper Burma case (i) cited in ‘the judgment of the Town: 
ship Court and it is unnecessary to go any further. 

It is clear that in the present case the plaintiff has no cause: 
of action apart from the document. The promissory note is: 
the contract and section 91 of the Evidence Act debars the 
production of any other evidence but the writing itself. It ts. 
true that the plaintiff did not profess to sue on the promissory 
note. He knew that he could not do so as it is not properly 
stamped. But as he had no cause of action apart from it, if he 
got a decree it could only be a decree on the promissory note.. 
As the District Judge points out, that would be “acting on” the 
promissory note, in direct contravention of section 35 of the 
Stamp Act. [See the Upper Burma case Ma Fin Min v. Maung 
Tun Tha (2) and the rulings cited therein.] 

On these grounds I think the decision of the lower Courts is. 
correct. I am also of opinion that even if the decision were 
wrong the case is not one in which this Court could properly 
interfere in revision according to the principles set out in Zeya 
v. Mi On Kra Zan (8). The facts and the Jaw appitcable to. 


them have. been.duly-considered- by the: lower Courts, which 
have come to.a concurrent.decisioni.: :.. 6% 


i have not referred to the second and third paragraphs of 
the application in which it is urged that the document in 
question is nota promissory note at all but a mere receipt for 
money. This ground was not argued before me. It is a 
ground that apparently was never taken in the lower Courts 
and so far as I can see there is no force init, The document 
appears to be a promissory note as defined in section 4 of the: 
Negctiable Instruments Act. 

The application is dismissed with costs. 

(1) Nga Watk v. Nga Chet, 2 U.B.R. (1907—1909), Evidence, 5. 


(2) 2 U.B.R. (1897—1901), 556. 
(3) 2 L.B.R., 333. 
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Before Mr. Justice Hartnoll, Offs. Chief Judge, and 
Mr. Justice Young. 


THEIN NOO v. RAMASAWMY CHETTY. 


J.R. Das—for petitioner. 
N.N. Burjorji—for respondent. 


Civil Procedure.—Appeal to King in Council,—s. 7110, Civil Pro- 
cedure Code, 1928. 


The expression ‘‘ involve some substantial question of law ’’ contained in 
section 110 of the Civil Procedure Code, 1908, must be construed with 
reference to the practice of the Privy Council of not interfering with con- 
current findings of fact in the Courts below, and a question of law which 
would arise only in the event of those findings being reversed by the Privy 
Council is not therefore ‘‘ involved’ so as to give ground for an eet 
under such circumstances, to the King tn Council. 


Banke Lal v. Jagat Narain (1900), 1.L.R., 23 All., 94 followed. 

Young, J.—These are two applications for leave to appeal 
to His Majesty in Council. As the grounds of the application 
are the same in each case and the cases are closely connected 
and the applications were argued as one by the same Counsel | 
propose to deal with both in*the same order. — 

In the one application which arises out of Civil Appeal 
No. 129 of 1910 and Civil mesular No. 225 of 1909 the Appellate 


Court stated as follows :— “ We cannot shut our eyes to the fact 


that in one of the other suits the ba sis of her claim which was 
also the basis of her claim in the suit out of which this appeal 
-arises was entirely disproved”. The basis thus referred to was 
that: in Oétober “1907 she ne entrusted her brother-in-law 
Po Nwe with certain jewelry to be deposited for safe custedy 
in the Bank of Bengal, each suit being to recover portions 
of the said jewelry from persons to whom the said Po Nwe 
had pawned it. 


The suit in reference to which the above quoted remarks of © 


the Appellate’ Court were made was heard by the Court of first 
instance before the suit in reference to which the Appellate 
Court held that the basis of the plaintiff’s case was disproved, 
and most of the evidence in it was made evidence in the other 
suit, Civil Regular No. 131 of 1909, which was heard later, ‘but 
the evidence in Civil Regular No. 131 of 1909 was not made 
evidence in Civil Regular No. 225 of 1910, which was deter- 
mined by the Court of first instance solely on its own evidence. 
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This Court in its judgment in Civil Regular No. 225 observed 
as follows :—‘“ This being so the only resultis that the pledge 
was made by Po Nwe with her knowledge and consent for 
otherwise he (Po Nwe) would not have been in possession of 
her jewelry at all. Whether the Appellate Court was, strict'y 
speaking, entitled to have regard to evidence taken in another 
suit may in my opinion be perhaps open to question. It could 
of course have directed this evidence to be retaken under 
Order 41, Rule 27, in which case the objection, for what it is 
under the circumstances of the case worth, would have been 
removed. So far however from taking ‘the objection the appli- 
cant who is represented by the same Counsel in each application 
which Counsel also represented her in each appeal has 
expressly treated the evidence in each suit as having been 
incorporated in the other, referring in the grounds of each 
application to the evidence of the witness on whom the 
Appellate Court chiefly relied for its finding that the basis of 
the appellant’s case was disproved, the grounds in each appli- 
cation being precisely similar, so far as this point is concerned. 
In the later of the two Suits, namely Civil Regular No. 131 of 
1909, the learned Judge of first instance stated as follows:—“ As 
to the second issue whether she entrusted the jewelry to 
Po Nwe for deposit in the Bank of Bengal the evidence is the 
same as in the former case and for the same reasons I would 


come tothe same decision,.but there-is-further and stronger 
evidence on. that. point in the. presént éase-to which I must also 


that she was either interested in her brother-in-law’s business 


or that for family reasons she helped him. The only conclusion 


that can be come to is that she placed her jewels at his disposal 


- in order that he might raise money by pledging them.” There 


is therefore a concurrent finding of fact by each Court in each 
case that she authorised Po Nwe to pledge her jewels ; direct 
evidence of this authorisation could hardly be expected, but the 


falsity of her case with regard to the purpose for which she 


alleges she gave her jewels to Po Nwe, her acknowledged 
intimacy and close relationship with him and her participation 
in his business affairs, all of which were proved, were ample 
evidence on which the conclusion might be arrived at. It is 
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not for this Court to consider whether those findings were 
- correct or not: leave to appeal in the face of their being con- 
current can only be granted if a substantial question of law is 
‘involved. I am quite unable to hold that the question whether 
the Courts were entitled to draw this very ordinary presump- 
tion involves a substantial question of law. It is true that if 
the Privy Council entertained the appeal and came to the 
‘conclusion that these concurrent findings were wrong, a sub- 
‘stantial question of law as to the cdnstruction of section 178 
-of the Contract Act would be involved, but to borrow the lan- 
guage of Sir Arthur Strachey, C.J., in Banke Lal v. Jagat 
Narain (1). I think it is impossible to say that a question 
‘which only arises if the concurrent findings of fact of the Courts 
‘in India are disregarded, a question which never can arise so 
long as the Privy Council maintains those concurrent findings 
-of fact, isa substantial question of law which the appeal to the 
Privy Council involves. I would therefore reject the appli- 
‘cations. 
_ Hartnoll, Officiating, C. f.—I concur. 


NOG Mr. oui itartnol Officiating Chief Judge and. 
r. Justice Young. 


- MOOSAIEE ios & CO. vu BUN SWEE SOON & CO. 


Ciles—tor depciants (defendants). 
N.M. Cowasjee—for respondents (plaintiffs). 


Accident,—Clause exempting promisor from liability for breach of con- 
tract in case of negligence of promisor causing accident. Maxim ‘‘ Causa 
proxima non remota spéectatur’’ not applicable in such cases. 


Defendant undertook to deliver to plaintiff a certain quantity of rice on 
a certain date, one clause of the contract being ‘‘ accidents to machinery... 
-always excepted.’’ The defendant’s machinery broke down and he was 
‘unable to make delivery. Plaintiff sued for damages and defendant sought 
-to excuse himself from liability therefor under the clause above qucted. 
It was proved that the breakdown of the machinery was due to the 
-negligence of the defendant. 
Held—that, although the proximate cause of the defendant’s failure to 
‘carry Out his contract was the breakdown of his machinery, yet the defendant 


(1) (1900), 1.L.R., 23 All., 94 at page 98. 
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could not be excused from liability under the exempting clause, as the 
originating cause was his own negligence in regard thereto. 


Wilson v. Xantho (1887) L.R. 12 A.C. 503; Grill v. The General. 
Iron Screw Collier Company (1886) L.R.1. C.P. 611, referred to. 

Hartnoll, Officiating C.J—The appellants sold to the res-. 
pondents 2,000 bags of rice on the 3rd November. 1910 at 
Rs. 291-8-0 per 100 baskets of 75 pounds each, each bag to. 
weigh 225 pounds net. Delivery was to be taken in November 
ex hopper. Section 16 of the contract was “accidents to- 
machinery, strikes, or sickness of mill hands or coolies always. 
excepted.” Delivery of the rice was never tendered to the 
respondents and they sued in the present suit for damages for 
breach of contract. The appellants’ answer is that there. 
was no breach of contract—that their machinery broke down 
on the 28th November and was not in order until the 2nd 
December,and that this breakdown rendered their performance. - 
of the contract impossible. The respondents contended that 


the appellants never intended to perform their contract—that. 


asa matter of fact they were unahle to deliver the rice by the 
30th November as, at the time the alleged breakdown is sup- 
posed to have taken place, they had still 3,000 bags of rice to. 
mill under three milling notices which had been issued on the 
26th-Nevember-and-which would have kept thetr mill fully 
occupied for over three days as its average milling capacity 
was not more than 800 bags in 24 hours... ~ 

wt anedearned. Judge on.the. Or iginal S ide found tk sat the pump 
ee the rill broke down at 4 p.m. on the 28th November and 
that at that time the a re ellants had to mill 3,735 bags under 
four milling notices and also 2,000 bags for the respondents in 2 
days and 8 hours, ase meant thatt the null would have to turn 
out considerably more than 2,000 bags a day, which was the 
maximum otttput of the mill according to the defence. He 
found that the evidence showed the mill never turned out more 
thai. 1,086 bags when it worked for 19 hours. He decided 
against the contention of appellants’ Counsel that if the pump 
had not broken down the appellants might have milled the 
respondents’ rice and postponed milling under the notices 
which had issued, because the appellants having expressed 
their intention of milling for their buyers in a certain order by 
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issuing the milling notices, they must be bound by their 
election unless and until they could show that they had altered 
it. He accordingly gave a’decree for Rs. 4,110 damages with 
costs. | | 

‘There is no ground for doubting that the mill did break 
down entirely on the 28th November and was not in order 
again until the 2nd December. The evidence also shows that 
there had been trouble from the 20th November with the pump 
which reduced the capacity of the mill to mill rice. [Ido not 
read the evidence of Suliman Haji Tar Mahomed as meaning 
that the pump trouble did not interfere with the output. He 
said: “From the 20th till 28th the output became less and 
less till no output was made at all... eee. I said the mill 
gave trouble from the 20th because that is the date the mill 
worked irregularly. The mill would not stop except when there 
was no water inthe boiler and then would stop for 5 to 25 
minutes but that would not affect the outturn. When there was 
stoppage, the output would be abnormal.” The general effect 
of this evidence seems to me to be that the output was affected. 
The engineer Abdul Aziz said that from the 20th onwards the 
mill could only work at half pressure and only half the usual 
outturn in the hour. From the milling notice book this state- 
ment would seem to be an exaggeration. The reduction of 
output up to the 28th November from the 20th does not seem 
to me to be to any extent in favour of the appellants ; for,-if it 
“occurred; it behoved them to-work day-and night to--fulfil their 
contracts, which they did notdo. The book shows that they 
only worked 8 hours on the 21st, 12 hours on the 22nd, 12 
hours on the 24th, and so on. 

As regards wnat would bea reasonable output of the mill 
after the 20th November I] think that it cannot better be 
decided that considering the output on the 26th when the mill 
turned ot 1.086 bags in 19 hours—say 57 bagsan hour. For 
24 hours this would make 1,368 bags. The evidence makes the 
output higher; but I would not take that it could have been 
more as the pump was out of order, and evidently on the 26th 
November the mill was being pushed. Iam unable to find it 
proved that there were 3,725 bags to be milled on milling 
notices issued when the breakdown occurred. As far as I 
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can see, the evidence only proves that there was rice to be 
delivered on the notices 147, 148 and 149. 





On 147 es as 698 ags. 
,, 148 bes eae «1,000, 
», 149 ace ae ... 1,000 __,, 

Total ... 2,698 bags. 





This with respondent’s 2,000 bags would make 4,698 bags to 
be milled between the afternoon of the 28th and midnight of 
the 30th. On the maximum possible output I have found it 
would be impossible for appellants to have carried out all their 
contracts, but, if the breakdown had not occurred, and no break- 
down had occurred between the 28th and 30th, it would have 
been possible for them to have carried out respondents’ con- 
tract if they had so desired. There is no ground for thinking 
that they ever intended to elect to carry out respondents’ con- 
tract, and there is a reason for thinking that they never intend- 
edtodoso. This reason was that their rate with respondents 
was lower than their rates with their other buyers except in one 
instance. The milling notices however did not bind them to 
those whom they noticed for they distinctly say that the 
“millers take no responsibility in case the rice is not milled at 


the above appointed time.” So there was nothing to prevent 


appellants noticing the respondents on the 28th and if there 


‘had been no breakdown between then and the.end of the month 
‘they “could have. carried out respondents’ contract. But it 


seems to me that if appellants wish to escape liability on the 


ground that it was the breakdown in their machinery that 


prevented them from carrying out their contract the burden of 
proof lies clearly on them to show that they are free from 
liability. Whatdo we find from a consideration of the evidence? 
The pump began to get out of order on the 20th and gave 
trouble daily according to the engineer Abdul Aziz until the 
breakdown occurred. No effective measures were taken to get 
it properly repaired before the breakdown.-and then according 


‘to the witness Thomas an accident was likely to occur at any 
‘moment... It seems to me that there was negligence on the 


part of appellants or their servants in not causing effective 


_wepairs to be done when the pump got out of order—more. 


VIE} | LOWER BURMA RULINGS. 109 


especially in view of their obligations to fulfil their contracts. 
Further, not only were no effective measures taken to effect 
repairs but, as I have already shown, the mill was not worked 
day and night but only for the much fewer hours daily which I 
have already pointed out. Seeing that the machinery was in 
such a state, surely it was incumbent on appellants to exert 
themselves to the utmost to fulfil their contracts. Again sup- 
posing that or the 28th they had elected to proceed with 
. respondents’ contract, it by no means follows that they could 
have carried it out. Their machinery was in bad order, and as 
I have pointed out an accident was, according to the evidence, 
likely to occur at any moment. It is notat all improbable that, 
if there had not been a breakdown on the 28th, there would 
- have been one on the 29th or 30th before the respondents’ con- 
tract had been completed. The real cause of their failure 
appears to have been their neglect to have their machinery 
attended to when it first became defective and in their laxity 
at not working day and night from that time so as to perform 
all their contracts if possible, Seeing that they had trouble with 
their machinery. On these grounds I do not think that they 
should be allowed to escape liability on the plea that it was an 


_ accident to their machinery that prevented them from perform-. 


ing their obligation. 
I would therefore dismiss this appeal with costs. 


Young, J-—I concur. The clause on which the appellant . 


seeks, to rely is very analogous to-those clauses im a charter 
- party or bill of lading under which a ship-owner seeks to except 
himself from liability for a breach of contract caused by certain 
specified causes. The law on this point is laid down in Wilson 


vy. Xantho (1) by Lord Macnaghten and by Wiles, J., in Grill v.. 


The General Iron Screw Collier Coy. (2). “The shipowner’s 
obligations are not limited and exhausted by what appears 
on the face of the instrument. Underlying the contract, 
implied and involved in it, there is a warranty by the ship- 
owner that his vessel is seaworthy, and there is also an 


engagement on his part to use due care and skill in navigat-- 
ing the vessel and carrying the goods. Having regard to the: 


(1) (1887) L.R. 12 A.C., 503. 
(2) (1866) L.R..1-€. P., 611, 
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duties thus cast upon the shipowner, it seems to follow asa 
necessary consequence, that even in cases within the very | 
terms of the exception in the bill of lading, the shipowner is 
not protected if any default or negligence on his part has 
caused or contributed tothe loss.” According to the evidence 
in the case the pump which broke down entirely on the 28th 
first cracked on the 20th and then kept leaking, with the result 
thatthe mill stopped two or three times a day for periods 
varying from 10—25 minutes. All that was done was to repair 
the crack with rubber and putty, and from that time on the 
mill could only work at half pressure and only turn out half the 
usual outturn. Mr. Thomas, Engineer to the Irrawaddy 
Flotilla Company, said that a new pump could have been put 
in in aday and a half. A new one was eventually put in after 
the breakdown of the 28th and if it had been put in earlier the 
contract could easily have been performed. In my opinion the 
mill-owner was negligent and in default in that he did not have 
the pump properly inspected and attended to on the 20th. I 
think it was his duty to have and to keep his machinery in 
proper order and that having failed in this duty he has disabled 
himself from relying on the terms of the exception. I would 
dismiss the appeal with costs. 


Before Mr. ae Hartnoll, Officiating Chief Jute and 
7 . Mr. Justice: Twomey. oe 


| va p. . GOVINDASAWMY- “PILLAY “vo. “K: V. K. KOOLA. 


YAPPA ROWTHER. 


 Lentaigne—for appellant (plaintiff). 
N.M. Cowasjee—for respondent (defendant), 


Commission Agent. —Implied warranty as goods supplied by a— 
Contract Act, section 773. 

A commission agent in Rangoon, supplying goods to a buyer in Madras, 
is to be regarded, in some respects, as in the relation of a vendor thereof 
and, as such, to be bound by an implied warranty that the goods supplied 
are of the denomination agreed upon. 

Ireland v. Livingston, L.R. (1871) 5 BE. & I. A., p. 395, referred to. 


Twomey, J—The case was remanded for further enquiry on 


the second issue which is as follows :— 


“Is delivery of special big mills rice a good delivery under 
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-a contract for small mills? And can a commission agent buy 
“special big mills when told to buy small mills ?” | 

The issue ought to have been in the past tense, for the 
questions relate to the custom of the trade at the time of the 
-contract—-December 1908. The custom is shown to have 
-changed materially since then. But no confusion has been 
‘caused by the want of precision 1n the issue. 

Many witnesses have been examined on both sides and the 
‘earned Judge on the Original Side has found on the first 
-question that so far as local dealings between traders in 
Rangoon are concerned, a delivery of “specials” was nota 
good delivery under a contract for “small mills.” I think the 
-evidence on this part of the issue is altogether in favour of the 
defendant. A buyer in Rangoon who contracted for “small 
‘mulls’ could insist on getting rice of the milling of one or other 
-of the small mills mentioned in his contract. If the seller wished 
tosupply “specials” instead, he had to get the buyer’s express 
‘permission for the substitution, and this permission would 
usually be given only if the;" specials” offered by the seller 
were guaranteed to be equal in quality (.e., in polish, and in 
the low percentage of broken rice) to the then prevailing 
quality of “small mills” rice. It is proved beyond dispute 
that “big mills special” and “small mills ” were well known to 
‘the trade as distinct denominations of rice, the former being 
turned out by. big mills, such as Steel Brothers, Bulloch 
_Brothers:.and Mohr Brothers who milled their best. grain for 
_ the European market, and the latter by small mills that usually 

mulled only for Eastern markets. : 

On the second part of the issue also the decision is in the 
defendant’s favour. The learned Judge found that Rangoon 
commission agents like the plaintiff shipped “specials” to 
Madras ports against orders for “small mills’, and he remark- 
ed that the eviderice on this point is little less than overwhelm- 
ing. Evidence was produced to show that even the defendant 
himself had on other occasions accepted shipments of 
“specials” against orders for “Chinna mills” (or “small 
mills”). But in the Judge’s opinion the plaintiff failed to 
prove that the defendant and other purchasers in Madras 


accepted the “specials” knowingly instead of the “small 
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1913. mills” ordered by them. In other words, the Judge found’ 
“W.P. Govin- that so far asthe evidence shows, the “ specials” were- 
ettay. accepted on arrival in India in the erroneous belief that they: 
sas. “WERG “small mills” as ordered. | 
i Me ay AAPA As a matter of fact, the defendant in this case did not refuse - 
ee to accept on the ground that the rice tendered to him was. 
not what he ordered. He refused because he contended that 
the plaintiff charged him more than the market rate. But he 
afterwards discovered that the rice tendered to him was not 
“small mills” but “specials,” and he has therefore taken this. 
as the first line of his defence. It is, not disputed that he is. 
entitled to do so. | 
The appellant’s case as explained by Mr. Lentaigne depends . 
on the existence of a well established custom of the trade by 
which a dealer in Madras Presidency who ordered “small. 
mills” rice through a commission agent tn Rangoon was bound 
to accept “big mill specials” from the commission agent, . 
although, as it now appears most clearly, the commission agent 
himself was not bound to accepi “specials” in fulfilment of” 
his own local orders for “small mills” in Rangoon. This. 
contention rests mainly on the fact, which is certainly strongly - 
supported by evidence, that commission agents in Rangoon, in: 
_a.large.number..of _cases..extending_over. several years, had 
shipped “specials” to Madras against orders for “small 
mills,” and that. these shipments -¥ were oe by. the Madras : 
‘purchaser's without defiur, Sairiaies 
“Tt has been ‘suggested to us that 2 a commission ‘agent acting : 
for a principal in Madras is not in the same position as an 
ordinary seller, and that the buyer of the rice in Madras must. 
be taken as allowing the agent in Rangoon a certain latitude in: 
carrying out his orders. The suggestion is that a commission: 
agent is within the scope of his authority if he purchases for: 
his principal rice of a quality approximating to that specified in. 
the order. I think this contention has no force. In a commis-. 
sion agency there is a contract of sale with a contract of | 
employment added to it. The agent undertakes to procure 
goods of a certain quality according to the terms of the order -~ 
or as cheaply as he can (1). His limited powers as agent-do- 
oa See Anson’s Law -of Contract, Part VI, Chap. 2. 


vit. ! LOWER BURMA RULINGS. 113 


not include authority to vary the subject matter of the contract T913.- 

of sale between him and his employer. Where he is commis- V. P. Govin.- 
sioned to supply goods of a specified quality, the employer peters 
cannot be required to accept goods of another quality any more eae 
than an ordinary purchaser could be required to accept goods Kootavappa 
of another quality than that which he contracted to buy. The ROWTHER. — 
commission agent differs from the ordinary seller in what he 

stands to gaifi by the transaction; instead of getting a profit 

on the price of the rice he gets a payment by way of commis- 

sion. But in other respects they are on the same footing as 
regards the buyer.” | 

The present case appears to be governed by section 113 of 

the Indian Contract Act which lays down that when goods are 

sold as being of a certain denomination, there is an implied 
warranty that they are such goods as are commercially known 

by that denomination. The illustration (0) to the section is as 


follows :— 


“ Bair Bengal.” There is a breach of warranty. 
In the present case the defendant bought unascertained rice 
under the denomination of “small mills” and if the rice tendered 
_by-the plaintiff proves not to have been “ small mills,” there is a 
breach of warranty which would entitle the defendant to refuse. 
acceptance under section 118. 

Mr. Lentaigne conténds that the defendant used the words 
-“ Sraall rice” and “Sinna mill ” in his telegrams to the plaintiff | 
as abbreviations for “small mills or special,” that the general 
acceptance of “specials” by Madras purchasers who ordered 
“small mills” shows the terms to be really convertible, and 
that the words must be construed accordingly, especially as 
it is shown that the difference between “small mills” rice and 
“ big mills special” rice was very small. It certainly appears 
from the evidence that the difference in 1908 was small, whether 
in price or in actual quality, between the rice milled by “ small 
mills” and the “ special” quality milled by the big mills. But 
the evidence also shows clearly that the two were never treated 
in Rangoon as convertible terms. They had separate quota- 


* See Ireland v. Livingston, L.R. (1871) 5 E. & I. A,, p. 395. 
| 8 
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tions on the market, and the printed forms of contract in use 


among Rangoon traders recognized the distinction between the | 
two kinds. The contract form, Exhibit 2N, gives a long list of 
mills big and small. The big mills which turn out “ specials” 
are entered twice in the list, the second entry of each name 
having the name of the firm’s special mark (“ Pagoda,” “ Stork,” 
etc.) appended to it. It is explained that if the contract was 
for “usual S.Q.” all entries in the list would be struck out 
except the first entries of the big mills. 1f the contract was for 


and . : ; 
* special << small mills” the first entries of the big mills 
would be struck out and bee would remain the second entries 
of the big mills (viz., the entries with the distinctive marks 


added) and the entries of the smaller mills. If the contract was 
for “small mills” only, the entries of the big mills (both the 


first entries and the second) would be scored out and there 


would remain only the entries of the small mills. Ifa buyer 
wished to confine his order to any one or more of the small 
mills, all entries would be struck out except the names of the 


selected small mills. An order for “special an€ small mill” 
was apparently not uncommon and under such an order the 
seller could supply either “ specials” or “ small mills” subject 
to any. limitations made. by.-the-buyer-scoring--out: anay~of the 


names in the list of mills. 
‘Seeing. that the term “ “small mills.” in: Rangoon certainly 


; aia not include‘ “specials” I think. it. waé incumbent on the plaint- 
"iff £6 si clearly that the term “small mills” (or “Chinna 


mills” or “ Sinna mills’) in orders from Madras had the wider 
Suen which he wished the Court to attribute to it. The 
fact that “ specials” were for long accepted by Madras purcha- 
sers is not alone sufficient. The bags in these cases would have 
the mark of a Stork, Pagoda, etc., which to a Rangoon rice 
trader would show that they came from one of the big mills and 
therefore that they contained rice of the “big mills special ” 
kind. But this knowledge cannot be imputed to the defendant. 
In the invoices sent to the defendant the “ specials” were des- 
cribed as “small mills” and he would therefore have good 
reason to believe that he was getting “small mills’. The qua- 
lity would be only slightly ditferent from genuine “ small mills” 
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and a purchaser in Madras who had no genuine “ small mills” 
to compare with what he received from Rangoon would not be 
in a position to detect the difference. 
- It is urged for the appellant that the Madras purchasers did 
not-mind whether “specials” or “small mills” (properly so called) 
‘were sent to them, that it was nothing to them whether the rice 
was milled in a small mill or in a big mill. They looked only to 
the quality of the rice and were satisfied with thistest. After 
all, it is argued, they got rice which suited them; it was up to 
the standard of quality that they expected and the mere name by 
which the thing went in Rangoon is immaterial. But, looking 
‘to the terms of section 113, I think it was not open to the plaint- 
iffto say: “I contracted to sell you “small mills’ rice but as 
“big mills special’ rice is of about the same quality and you do 
not know one from the other you are bound to take what I sent 
you.” There is a failure of performance when the thing offered 
is different from the thing contracted for. 
I have not overlooked the two telegrams, Exhibits 3L and 3M, 
put in by the plaintiff's agent. “They are orders from traders in 
_ India for “ Steel’s best Chinna mills” and “ Bulloch’s Chinna 
‘mills.’ What these orders referred to was apparently the 
_“ special” quality milled by the two “ big” mills. mentioned. in 
them. The telegrams show no eee that in the minds of the 
_traders who sent them the term “Chinna mills ” (or. small 


_ mills *’) had the same meaning as “ specials ” of big mills. But 
I cannot. regard these telegrams as sufficient one of the 
general proposition that an order from Madras for “ Chinna 
mills”? meant that the sender wanted “ special or small mills.” 
‘These tsolated telegrams are not suffictent to rebut the strong 
-case made out by the defendant showing that “specials”? and 
“small mills ” are distinct denominations in the Rangoon mar- 
ket, quoted separately not only in Rangoon but in telegrams to 


| ‘Madras dealers. 


On these grounds I would dismiss the appeal with costs. 
Hartnoll, Officiating C. J.—I concur. | 
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Before Mr. Justice Twomey. 
MA THAW v. KING-EMPEROR. 


Matntenance,—arrears of—recovery of—Code of Criminal Proce- 
dure, sections 386, 387, 488, 490. 


When a person ordered, under section 488 of the Code of Criminal Pro- 
cedure, to pay maintenance has ceased to reside in the jurisdiction of the 
Magistrate who passed the order, an order for the recovery of arrears may 
be made either by the Magistrate who passed the order for payment of 
maintenance or by a Magistrate having jurisdiction in the place where such 
person resides. 

The Queen v. Karri Papayamma (1881), 1°L.R. 4 Mad., 230 followed (in 
part). 

The facts of this case are set forth in the following “extract 
from the order of reference by the Bassein Sessions Court :— 
“On the 28th October 1910 the petitioner, Ma Thaw, wasgrant- 
ed, by the 2nd Additional Magistrate of Bassein, in his Crimi- 
nal Miscellaneous No. 103 of 1910, an order under section 488 
of the Criminal Procedure Code, directing her husband, Maung 
Tut Ni, to pay her monthly the sum of Rs. 20 for the maintén- 
ance of herself and her child. 

On the 12th August 1913, Ma Thaw applied to the 2nd Addi- 
tional Magistrate, Bassein, for the recovery of Rs. 200 due as 
arrears under this maintenance order.” On the same day the 
2nd Additional Magistrate, Maung San Win, a first class 


-Magistrate, returned the petition to-her with.an endorsement to 
:-the effect’ that under section 490; Criminal Procedure Code, the 


order can only be enforced by a Magistrate within whose juris- 


diction the respondent now is. In the heading of the petition 


it was stated that the respondent was an Excise Officer, serving. 
at Minhla, Upper Burma (Thayetmyo District), _ 

Ma Thaw now applies for revision of this order, filing the. 
original petition and order. 

In my opinion the Magistrate's order is wrong, section 490 
is not very satisfactorily worded, and when taken by itself 
suggests the view that the Magistrate has taken. But even by 
itself I do not think it is sufficient to establish that view. As a. 
matter of natural principle if a Magistrate has power to pass an 
order he has also the power to take the necessary steps to- 
enforce it. 
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In this particular case it would appear that the respondent 
was living in the Bassein District when the order was passed. 
But supposing that no order had yet been passed and that this 
‘was an application for an order for maintenance. Then the 2nd 
Additional Magistrate would have jurisdiction to pass the order 
provided that petitioner could show that she and respondent 
had last resided together in this district. See section 488 (9). 
On the Magistrate’s view although he could pass that order he 
could not afterwards enforce it, which is absurd. 

In the case of The Queen v. Karri Papayamna (1), it was 
held that section 538 of the old code did not deprive the Magis- 
trate who has made an order for maintenance of the power 
given to him by section 536. The only difference between the 
two codes seems to be that the words “may be enforced” in 
section 490 of the present code have been subtituted for “ shail 
be enforceable ” in the old one. This does not seem to me to 
make any essential difference. 

The learned Judges of the Madras High Court held, however, 
that the Magistrate who passed the order (including, of course, 
his successor) had discretion either to exercise his jurisdiction 
or to refer the applicant to the Magistrate having jurisdiction 
at the place in which the respondent is to be found. With all 
~.due respect to this opinion I am unable to agree with it. The 
_ effect of the law, as the learned Judges interpreted it, and as 
 T understand it, is to give the applicant the option of proceeding 
either in the Court which originally passed the. ordét or in that 
having local jurisdiction over the respondent. I know of no 
authority under which either of those Courts could refuse to 
exercise a jurisdiction which it possesses merely onthe ground 
‘that some other. Court also has concurrent jurisdiction. Ifthe 
principle were adopted then it seems to me that any of the 
‘Courts referred to in section 488 (9) would also have discre- 
tion to refuse to exercise the jurisdiction conferred by that 
Clause. 


As a matter of fact this portion of section 490 seems to be 


-superfluous. Section 488 (3) prescribes the procedure to be 
adopted in case of a breach of the order, and section 488 (9) 
.appears to apply to this clause just as much as to clause (7). 

(1) (1881) ILL.R. 4 Mad., 230. | 
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No doubt there may be inconvenience in proceeding in 
Bassein, but there is obviously at least equal inconvenience if 
the petitioner is referred to Thayetmyo. She would have to 
travel there and stay there. some time, and it is quite likely that, . 
as she says in ker present petition, she cannot afford to do so.. 
In this case the order of the Magistrate would operate to deprive 


her of her legal right to have the order enforced.” 


I concur in the learned Sessions Judge’s remarks. The pro-- 
visions of section 490 cannot be held to derogate from section 
488 (3). Under section 488 (3) the Magistrate who has passed 


the order for maintenance can levy the amount due in the 


manner provided for levying fines, that is to say he can isstie a. 
warrant under section 386 for the distress and sale of any 
moveable property belonging to the person against whom the. 
order was passed. Such a warrant can be executed either’ 
within the local jurisdiction of the Magistrate or without such 
limits under section 387 when it has been endorsed by the Dts-. 
trict Magistrate within the local limits of whose jurisdiction the 
moveable property is found. It must be held that section 490. 
merely provides an alternative course by enabling the person in 
whose favour the order was passed to appiy direct toa Magis-.- 
trate in any district where the person bound by the order may. 


be. That Magistrate on satisfying himself.asto-the identity of -.- 


the parties and the non-payment of the allowance will enforce. 
the order by issuing a distress warrant in accordance with sec-. 


tion 386... I agree with the Sessidns- Judge in thinking that itis 
“Jeft-to-the applicant to choose whether she shoiild apply to the. 


Magistrate whe passed the original order or toa Magistrate. 
having jurisdiction at the place where the respondent may be. 

The order of the 2nd Additional Magistrate, Bassein, return-. 
ing the petition is set aside and it is ordered that’ the said. 
Magistrate shall receive it and deal with it according to law. 
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Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. 


RANGOON ELECTRIC TRAMWAY AND SUPPLY 
COMPANY, LTD., v. THE RANGOON MUNICIPALITY. 


Giles—for Rangoon Electric Tramway and Supply Company, Ltd. 
McDonnell—for Rangoon Municipality. 


Tax—Municipal—on buildings, assessment of machinery therein,— 
Buriia Municipal Act, 1898, section 46, sub-sections (1) and (4), 
section 72. 


Although machinery placed for use in a building is not, as such, liable to 
be assessed for taxation under section 46(1) (A) (a) of the Burma Municipal 
Act, 1898, yet, in estimating the assessable value of buildings used as an 
electric gencrating station, machinery placed therein for the purpose of the 
business concerned may, in spite of its not being physically attached to the 
building, be taken into consideration » as enhan cing the rateable value 
theréof. 

The Tyne Botler Works Company v. The Overseere of the Parish 
of Longbenton (1886) L.R. 18, Q.B.D., 81; Kirby v. Hunslet Union 
_ Assessment Coninrittee (1906) L,.R.A.C., 43 followed. 

Hartnoll, Offg. C. J—Tw5 questions have been referred to 
us for decision under the provisions of section 64(5) of the 
Burma Municipal Act, 1898, namely : 

'° (1) whether machinery placed for use in a building is liable 
as such to'taxation under section 46(7) (A)-(a) of the Act ?-and 
if not 

(2) what is the principle to be applied in determining when 
(if. at: -all) it. is:liable-to taxation. under that provision ? ae 

The reference has been rendered necessary as the Rangoon 
Municipal Committee in assessing the Rangoon Electric Tram- 
ways and Supply Company has, in arriving at the gross assess- 

able value, included in ita sum of Rs. 6,50,000 on acvount of 
machinery. 

From the order of the President of the Municipal Com- 
mittee it would appear that the machinery assessed consists 
mainly of 4 turbo-generators, and 3 boilers, not built into the 
power house in such a way as not to be readily removable, but 
‘merely bolted to the floor for the purpose of steadying them 
while in motion. —- | 

Section 46 (7) (A) (a) contains the provision of law under 
which the tax on the Company has been imposed. It permits 
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1913. a tax on buildings and lands not exceeding ten per centum of 
Rancoon the annual value of such buildings and lands. Section 46(4) 
ELECTRIC defines annual value and is as follows :-— 

TRAMWAY 


AND “Tn this section ‘annual value’ means the gross annual 
SupPpiy Com- : ee : : 
pany, Lrp, went for which buildings and lands liable to taxation may 


=n - reasonablv be expected to let, and, in the case of houses, may 
Rancoon be expected to let unfurnished.” 
MUNICT- On the part of the Company it is contended that in their 


PALITY, 
— assessment the value of all machinery which is not so struc- 


turally incorporated into their buildings as to form part of them 
should be excluded; but on behalf of the Municipal Committee 
it is urged that the value of all the machinery should be taken 
into consideration in deciding the annual value. The Municipal 
Committee relies on the English cases concerning the lability 
of machinery to be rated; the Company contends that such 
cases should not be taken into consideration at all as they are 
of a conflicting nature and are based on different statutes—that 
Burma has its own act, and this act alone should be considered 
in arriving at a decision. It was urged that there are two 
distinctions between the Statute of Elizabeth—43 Eliz. c. 2— 
and the Burma Municipal Act. Firstly, that the object of the 
Elizabethan Statute was to relieve the poor, for which the 


standard would-be wealth ; whereas thé objéct of the Municipal _ 


Act isto provide roads, scavenging, lighting and other amenities 
- for the town, the standard’ for ‘which .is thé extent to which 
E these facilities: are. enjoyed: :by. each -person... Secondly, under 
the Statute overseers were employed to tax persons, whereas 
under the Act the Municipal Committee taxes property. 

As regards the present state of the law in England I am 
unable to find that it is now in an unsettled condition. The 
case of The Tyne Boiler Works Co. v. The Overseers of the 
Parish of Longbenton (1) laid down the rule as to how machi- 
nery was to be taken into account in ascertaining the rateable 
value of premises and the principle laid down in that case was 
affirmed by the House of Lords in the case of Kirby v. Hunslet 
Union Assessment Committee (2). In that case Lord Hals- 
bury said: “It is enough for me that a long series of decisions, 


(1) (1886) L.R. 18, O.B.D., 81. 
(2) (1906) L.R.A.C., 43. 
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for certainly half a century, have established the bald proposi- 
tion which is all I am insisting on, namely that although the 
machinery may not be part of the freehold, it yet is to be taken 
into account, and in saying that, I do not want to muffie it in a 
phrase, but what I mean by that is, that to increase the amount 
of the rate which is exacted from the tenant you may enter into 
that question and form a judgment upon it, although as a 
matter of. fact the. machinery may not be attached to the 
freehold.” - 

With regard to the argument, that in England it is the 
person who is taxed and in Burma the property, in the Tyre 
Boiler Works Company case all consideration of personal pro- 
perty was left out of account. Only the question of how the 
value of real property was to be arrived at for the purpose of 


rating it was considered. Lord Esher, M.R., said: “It is said 


with respect to some of the cases that they are not authorities 
because of the provisions of the statute passed with regard to 
the rating of personal chattels. Difficulties had arisen with 
regard to the question how far personal chattels were to be 
taken into consideration in rating the inhabitants of a parish. 
Those difficulties were set at rest by the statute 3 and 4 Vic., 
c. 89, but it had nothing to do with the question how the value 


1913. 
RANGOON 
ELECTRIC 
TRAMWAY 

AND 

SUPPLY COMe © 
PANY, LTD; 
dU. 

THE 
RANGOON 
MUNICI- 

PALITY. 


of real property is to be arrived at for the purpose of rating it. 


Nobody says that these machines are to be rated as personal 


chattels. The question is. whether they are to be taken into. 


“account in estimating: the rateable value of the premises which - 


it is admitted are liable to be rated. The statute therefore 
makes no difference and all the cases with regard to estimating 
the value of real property remain untouched by it.” No weight 
therefore can be attached in my opinion to such an argument 
in deciding the present case. 

With regard to the argument that the objects of the English 
Statute and the Burma Municipal Act are not the same, I am 
unable to see how the objects of the different laws affect the 
decision of this reference. One of the objects of the Municipal 
Act is to impose taxes and moreover section 72 of the Burma 
Municipal Act shows that its objects ave not so circumscribed 
as urged by Counsel. 

- It was further argued that the word “buildings” used in 
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section 46 of the Municipal Act should be construed in its strict 
sense and should not be taken to mean anything that was nota 
structural part of the actual buildings—that the same meaning 
should be given to the word in section 46 as in other sections of 
the Act such as sections 89 to 92, and this seems to me to be the 
real point for decision in the reference. Should this contention 
prevail in interpreting section 46(4) ? Or should the established 
English rule be followed? Section 46(4) lays down how the 
“annual value” is to be determined and declares that it means 
the gross annual rent for which buildings and lands may 


reasonably be expected to let. It was the annual rent, gross or 


net, that was in issue in the English cases that dealt with the 
rateable liability of machinery. In the Tyne Boiler Works - 
Company case it is set out at page 82 of the report that the 
mode in which the rateable value of the premises was arrived 
at was by ascertaining the gross estimated rental which a 
tenant from year to year might reasonably be expected to be 
willing to give for the use of them (inclusive of the machinery 
and plant) and by making the statutory deductions from such 
rental. The Judges in the English cases relating to machinery 
were therefore engaged in deciding the same question as we 
are now being called on to decide. This being so, although we 


are not bound by the English cases, I fail to’see how we can 


lightlv set aside the arguments and the decisions of such Judges 
who were and are of the greatest. eminence, arid ilo argument 


_has been advanced to. us. -which 3 in. my. opinion. “would justify US. 


in doing so. 

To come to fhe actual questions eheeatelees it 1s not 
contended by the Municipal Committee that machinery placed 
for use in a building is liable as such to taxation nor is this laid 
down by the English cases. I would therefore answer the first 
question in the negative. 

The second question I would answer in the words of Lord 
Esher, M.R., as used by him 1 in the T'yne Boiler Works Company 
case as follows :— 

“ Machinery, which is on the premises to be rated and which 


1s there for the purpose of making and which make the premises. 


fit as premises for the particular purpose for which they are. 
used, is to be taken into account in ascertaining the rateable. 
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value of such premises. It is not all things on the premises or 


that are used on the premises, which are to be taken into 


account; but things which are there for the purpose of making — 


and which do make them fit as premises for the particular pur- 
poses for which they are used.” 
Young, J.—I concur. 


Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. 


P. M. P. A. N. ANNAMALAY CHETTY vw. 1. SHAIK 
MAHOMED ISMAIL, MINOR, BY HIS NEXT 
FRIEND ALI AHMED. 2. AMIRAN BEEBEE. 
3. SHAIK GOOLAM. KADER. 


Giles—for appellant.. 
B. Cowasjee—for Ist respondent. 


Mahomedan law,—gift,—settlement,—creation of life—estates,— 
Burma Laws Act, 1898, sectiow 13 (2),—Transfer of Property Act, 
7882, sections 2, 20, 27, 123, 129, 

The Mahomedan law is to be applied in all suits instituted in the Chief 
_ Court of Lower Burma relating to gifts among Mahomedans. | 

The creation of a life estate is inconsistent with Mahomedan aw, and, 
where a life estate is attempted to be created, the donee takes an absolute 
title. : 

Abdul Wahid ares Massumat Ruvan. Bibi ¢ and Giers (1885) 
12 1.A., 91; Abdoola Khakibhoy Readymoney v. MG Omed Hay 
- Suleman: (1908) 7 Bom. &.R., 306 followed. 


Umes Chunder Sircar v. Mussumat. Zahoor Fatima and others 


(1889) 17 I.A.; 201 ‘distinguished: Fatima Beebee v. Ahmed Baksh (1903) 


LL.R., 31 Cal., 319; Mullick Abdool Guffoor and another v. Muleka and 


others (1884) LLR., 10 Cal., 1112; Yusuf Alt v. Collector of Tippera 
(1882) IL.L.R., 9 Cal., 188; Mussumat Hameeda and others v. Mussu- 
nat Budlun (1872) 17 W.R., 525; Suleman Kadr v. Dorab Ali Khan 
(1881) ILL.R., 8 Cal., 
1.L.R., 17, Bom., 1; referred to. 


Harinoll, Offg. C. J.—The point for decision in this appeal is 
A Sunni Maho- 
1895, 


whether a deed of settlement is valid or not. 
medan, one Shaik Dawood Maistry on the: 8th April, 
executed a deed of settlement, which sets out that, on account 


of the natural love and affection which he bears to his daughter 
-Amiran Beebee, he transfers and assigns to her and her heirs as: 
mentioned hereinafter a certain plot of land with the buildings: 


thereon in trust, subject to the following terms and conditions. 


1; Abdul Gafur and others v. Niza’ Mudin (1892) 
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The deed then proceeds. 

“(1) That Iappoint myself as sole trustee of the said pro- 
perty to realize the rents and profits thereof and apply the 
same towards the maintenance of the said Amiran Beebee who 
is now a minor till she attains her majority, that should I die 
before she attains her majority Selima Beebee, her mother, wil! 
act as trustee for the aforesaid purpose. 

(2) That as soon as the said Amiran Beebee attains her 
majority she shall be the sole trustee of the said property to 
apply the rents and profits thereof for her own use and benefit. 

(3) That on the death of the said Amiran Beebee her 


children will enjoy the rents and profits thereof and on the 


youngest of them attaining his or her majority the said property 
is to be divided among them in equal shares and in the event of 
the said Amiran Beebee dying without any issue her brothers 
and sisters will share the said property among them in equal 
shares.” 

The suit has arisen in this way. Amtiran Beebee has 
married and her husband is the third respondent. She hasa 
minor son, Shaik Mahomed Ismail, who is the first respondent 


and plaintiff and is represented by his next friend and uncle 


Ali Ahmed. Shaik Dawood Maistry died in 1898. On the 
23rd February 1911 the appellant, who is the first defendant, 


-obtained a mortgage decree against Amiran Beebee and her 


husband, Shaik Goolam Kader, the third respondent, on the pro- 


perty described 1 in the deed of settlement, claiming the same to 
belong absolutely to Ainiran Beebee. Shaik Mahomed Ismail 
claims that his mother has only a life interest in the property 


and asks for a declaration to such effect and that the mortgage 


decree obtained by appellant does not effect the property dealt - 


with by the deed of settlement and that appellant has onlya 
mortgage lien over the life interest of Amiran Beebee in the 
income of the said property. 

The learned Judge on the Original Side has decreed the 


‘Suit on the authority of the case of Umes Chunder Sircar v 


Mussumat Zahoor Fatima and others (1). The mortgagee— 
the appellant—urges that by the deed Amiran Beebee has 
eae the full property in the premises mentioned in it. 

(1) (1889) 17 I.A., 201. 
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The first point for decision is whether the Mahomedan law 
or the general law applies. For the minor it is urged that this 
is not a question of succession or inheritance and so section 
13 (7) of the Burma Laws Act does not apply. There is not 
sufficient on the record to show whether the case is one of 
succession or inheritance us there is nothing to show what 
other property the settler had. If he settled all his property 
on his daughter and the others mentioned by the deed it would 


in my Opinion be an attempt to evade the Mahomedan law of 


succession and so would be a matter of succession or inhert- 
tance within the meaning of section 13 (7) of the Burma Laws 
Act. But supposing that it is only a disposal of his property 
that does not conflict with the rules of his personal law the 
question arises whether the Mahomedan law is not applicable 
in the matter. Section 13 (2) of the Burma Laws Act enacts 
that subject to the provisions of sub-section (7) and of any 


other enactment for the time being in force all questions arising 


in civil cases instituted in the Courts of Rangoon shall be dealt 
with and determined according to the law for the time being 
administered by the High Court of Judicature at Fort William 
in Bengal in the exercise of its ordinary original civil jurisdic- 


tion. That Court administers the provisions of the Transfer 
‘of Property Act, 1882. Section 2 of this Act enacts that 


nothing in the second chapter of it shall be deemed to affect 


any rule of Hindu, Mahomedan or Buddhist law. . The deed of 


‘gettlément is a transfer of property.of the nature of. that con- 
templated by sections 20 and 21 of the Act and they fall within 
Chapter I]. Taking the deed to be one falling within the pro- 
visions of Chapter II the law applicable to it inthe High Court 
at Calcutta would be the Mahomedan law and not the law 
contained in the Transfer of Property Act. Looking at the 
deed asa gift Chapter VII of the Transfer of Property Act must 


be considered. Gift is defined in section 123, but section 129: 


enacts that nothing in the chapter shall be deemed to affect 
any rule of Mahomedan law. The following cases show that 
at Calcutta in cases of gifts by Mahomedans, the Mahomedan 
law is followed: Fatima Beebee v. Ahmad Baksh (2), Mullick 


(2) (1903) I.L.R., 31 Cal., 319. 
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mgt 3 Abdool Guffoor and another v. Muleka and others (3), Yusuf Ali 
P.M.P.A.N. and others v. The Collector of Tippera (4). Therefore in any 
serena case I would hold that the law applicable in construing the 
eae deed is the Mahomedan law. The consideration now arises 
MaHomed as to what rule of the Mahomedan law is applicable. The 
Ree judgment anpealed from says that Shaik Dawood Maistry was a 
His NEXT Sunni Mahomedan and this statement was not contested nor 


ga ae ' traversed at the hearing. I will therefore take it that he 
maraes belonged to the Sunni and not the Shiah school of Mahomedan- 
ism. The Hedaya 1s therefore applicable to him. The 
passages at pages 488 and 489 of Hamiultdn’s translation of that 
work—the second edition—are relied on by appellant and 
especially the passage concerning an Amree or life grant to 
this effect: “An Amree moreover is nothing but a gift and a 
condition; and the condition is invalid; but a gift ts wot 
rendered null by involving an invalid condition, as has been 
already demonstrated.” The learned author is no doubt refer- 
ring to the passage at page 488 where in dealing with a gift 
with a condition he writes: “Such gift or charity is valid ; 
but the condition annexed is invalid, because it is contrary to 
the spirit or intendment of the contract; and neither gifts nor 
charities are affected by being accompanied with an invalid 
--conditrorr because the prophet approved of Amrees (gifts for 
life) but held the condition annexed to them by the grantor to 
‘be-yoid:” ‘Learned counsel for respondent urged that the 
Imam Aboo H aneefa and his disciples Kazee Abu: Yusuf and 
Imam Mohammed differed on the rule of law. J am unable to 
find that they did on the rule relating to Amree; they differed 
on the rule of a gift by way of Rikba, which is a different form 
of gift. The question of gifts with conditions is dealt by 
Mr. Syed Ameer Ali in his learned book, Volume I (3rd edition), 
page 77 et seq. and also by Sir R. K. Wilson in his learned 
work—4th edition—page 350. He comments on the case law 
up to date in the preface to the last edition of the book. Inthe 
case of Mussumat Hameeda and others v. Mussumat Budlun 
and the Government (5) their Lordships of the Privy Council 





(3) (1884) 1.L.R., 10 Cal., 1112. 
(4) (1882) I.L.R., 9 Cal., 138. 
(5) (1872) 17 W.R., 525. 
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expressed the opinion that the creation of a life estate does not 
seem to be consistent with Mahomedan usage and there ought 
to be very clear proof of so unusual a transaction. In the case 
of Suleman Kadr v. Dorab Ali Khan (6) their Lordships said: 
“ Their Lordships are by no means satisfied that the gift to this 
lady of these Government promissory notes subject to a condi- 
tion that she is to have the interest only for life and that after 
her death there is to be a trust in perpetuity for all her heirs 
to all time is not, according to Mahomedan law, in its legal 
effect, a gift to her absolutely, the condition being void.” But 
they found that it was aot necessary to determine the point. 
In the case of Abdul Gafur and others vy. Niza’ Mudin (7) their 
Lordships expressed the opinion that the creation of a series 
of life rents was a kind of estate which did not appear to be 
known to Mahomedan law. But the two most important cases 
seem to be those of Abdul Wahid Khan v. Mussumat Nuran 
Beebee and others (8) and that of Umes Chunder Sircar v. Mussu- 
mat Zahoor Fatima and others already referred to. In the 
latter case where by a Mahomedan deed of settlement a hus- 
band granted lands to his second wife on.condition that if she 
had achild by him the grant should be taken as a perpetual 
mokurrart and in the case of no child being born as a life 
mokurrari with remainder to the settler’s two sons it was held 
that the two sons took definite interests under the deed similar 
to vested remainders though liable to’ be displaced and that 
-such interests: were liable to attachment. ; The point under 
decision was which of the parties had acquired the ownership 
of certain lands first in point of time. There had been two 
sales in execution of two decrees ; and in one case the respond- 
ent had bought the interest of her judgment-debtor in the 
lands, and in the other the appellant’s predecessor in interest 
had also purchased the interest of his judgment-debtor—the 
same man as respondent’s judgment-debtor—in the same 
Jands. The report of the case does not show that the question 
‘was ever raised as to whether the settlement was not practi- 


cally a deed of gift disguised by a nominal consideration and. 


(6) (1881) ILL.R., 8 Cal., 1. 
(7) (1892) I.L.R., 17 Bom., 1. 
(8) (1885) 12 I.A., 91.. 
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AQT3- whether, if that were so, the Mahomedan rule of law would 
P.M.P.A.N. invalidate either the gift itself or the limiting conditions. 


oe This question does not seem to have been raised for decision. 
v In the other case that of Abdul Wahid Khan v. Mussumat 


SHAIK ; 
Maunomeo Nuran Beebee and others the legal effect of an instrument of 


ce compromise was directly for decision. The compromise was. 
HIS NEXT to the effect that one Gauhar Beebee, a widow of one Mouzzam 
ge “ Khan, was to hold possession of and be mistress of certain lands 
= but without power of alienation except in case of special emer- 
gency and that two sons of Mouzzam Khan by other wives were 
to possess and enjoy the lands after her death. The suit was 
by the sister of one of the sons and half-sister of the other, and 
others who had acquired an interest in the estate, and was 
brought, after the death of the half-brothers and Gauhar Beebee,. 
against a daughter and widow of one of the half-brothers, and 
the husband of the daughter. Gauhar Beebee had after the death 
of the half-brothers executed a deed of gift in favour of the 
aforesaid daughter. The suit was for a share of the estate on 
the ground that it was settled that Gauhar Beébee should retain 
possession of the estate during her lifetime without power of 
alienation and that after her death both the sons should take 
the estate half and half. The claim was by virtue of inherit-. 
ance from-the two-half-brothers.---Their--Lordships held that 
during Gauhar Beebee’s lifetime the whole interest in the estate 
--was to be-in her and then-said: “Then comes the question. 
“What is.the interest which is ‘given ‘by the compromise to the 
sons? . To give the plaintiff’s a title to the estate it must be a 
vested interest which, on the death of the sons, passed to their 
heirs and is similar to a vested remainder under the English 
law. Such an interest in an estate does not seem to be recog- 
nized by the Mahomedan law.” Their Lordships concluded 
their judgment by saying: . 
“ Their Lordships think this is the reasonable construction 
of the compromise in this case, and that it would be opposed to. 
Mahomedan law to hold that it created a vested interest in> 
Abdul Rahman and Abdus Subhan which passed to their heirs. 

on their death in the lifetime of Gauhar Beebee.”’ 
The question arises as to which of these two cases should 
be followed in the present one, and as I have held that this’case: 
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is one that must be determined by the rule of Mahomedan law, 
I would decide that the case of Abdul Wahid Khan v. Mussu- 
mat Nuran Beebee is the one to follow. In that case their 
Lordships decided on the rule of Mahomedan law, and in the 
other the rule of Mahomedan law was not referred to nor 
raised. | . 

It only remains to consider what the actual rule of Maho- 
medan law is that is applicable to a deed like the one under 
discussion in the case of Sunni Mahomedans. I have already 
in this judgment set out the law and authorities relied on. In 
the case of Abdoola Khakhibhoy Readymoney v. Mahomed Haji 
Suleman (9) the Mahomedan law was discussed and it was held 
on a review of the authorities that the creation of a life estate 
1S inconsistent with Mahomedan law and that where a life estate 
is attempted to be created the donee takes an absolute estate. 
That view appears to me to be correct. 

I would therefore allow this appeal and reverse the decree 
passed by the learned Judge on the original side and dismiss 
the suit with costs to appellant in both Courts. 

Young, J.—I concur. 


Before Mr. Tistice Twomey and Mr. Justice Parlett. 
a A. T. K. P. L. MUTHIYA CHETTY, 2. S. S. SATTI- 


'- APPA CHETTY, 8 S.J S.R. M. RAMANATHAN’ 


CHETTY alias KADI VISVANATHAN CHETTY, 


4, VALLIYAMI ACHI, 5. S. V. L. MATHURASAPPA 
CHETTY, 6. V. R. K. R. CURPAN CHETTY, 7. S. N. 
N. C. T. SITHAMBARAM CHETTY, 8 A. T. M. 
ANNAMALAI CHETTY v. 1..L. A. R. ARUNACHA- 
LAM CHETTY, 2. A. T. K. P. L. S. P. SUBRAMANIAN 
CHETTY. 

Giles—for applicants. 


N. M. Cowasjee—for 1st respondent. 
A. B. Banur7zi—for 2nd respondent. 
Place of suing—Transfer of suit—Crvil Procedure Code, 1908, sec- 
tion 22. 


A Court will not, by taking action under section 22 of the Civil Proce- 
dure Code, 1908, deprive a plaintiff of his right to choose in which of 


(9) (1905) 7 Bom. L.R., 308. 
9 


1913. 


r.M.P.A.N. 
ANNAMALAY 
CHETTY 
@. 
SHAIK 
MAHOMED 
IsMAIL, 
MINOR, BY 
HIS NEXT 
FRIEND ALI 
AHMED. 


Crvil 
Miscellaneous 
Application 
No. 38 of - 
1913. 





September 
10¢h, 
1913. 


1913. 





A.T.K.P. 
L. MuUTHIVA 
CHETTY 


L. A. R. 
ARUNA- 
CHALAM 
CHETTY, 


. 


130 LOWER BURMA RULINGS. | | VOL. 


several Courts having jurisdiction in the matter in dispute he shall insti- 
tute his suit unless there is a manifest preponderance of convenience or 
saving of expense in the trial in the Court to which it is sought to transfer 
the suit. . 

Tula Ram and another v. Harjiwan Dasand others (1883), I. L. R. 
5 All. 60; Khatija Beebee v. Taruk Chunder Dutt (1883), I. L. R. 9 Cal. 
980 ; Geffert v. Ruckchand Mohla (1888), 1. L. R. 13 Bom. 178; Helliwal? 
Vv. Hobson and another (1858) 3 C. B. R. (N. S.) 761 ; Durie v. Hopwood 


(1860) 7 C. B. R. (N.S.) 835; Blackman and anotien v. Bainton (1863) 


15 C. B. R. (N.S.) 482; Church v. Barnett (1871) L. R. 6C. P. 116 
followed. 


Parlett, J —WL. A. R. Arunachalam of Rangoon filed two 
suits for dissolution of partnership in the District Court of 


- Bassein. In one case the alleged paftnership business was 


carried on at Ngathainggyaung and there were ten partners; 
in the other it was carried on at Athok and there were five 
partners; all of them however were also partners in the 
Ngathainggyaung firm. Eight of the defendants in the Nga- 
thainggyaung suit and four of those in the Athok suit desire 
the suits to be tried at Sivagunga in the Madras Presidency 
and have filed applications under section 22 of the Civil Pro- 
cedure Code asking this Court to aetermine in which Court the 
suit shall proceed. Subramanian Chetty, the 2nd defendant in 
each of the suits, desires the hearing to be in Bassein, and he 
is the 2nd respondent in these applications. It will be con- 
venient and ‘Ssiifficient to déai with the Ngathainggyaung suit 
only, as the remarks made on ‘that case apply, so far as may 


be, to the Athok suit, and nothing has been said which applies -: 
only to the latt er. suit. _Valliyama. Achi, 5th defendant aiid 4th - 


petitioner, originally filed an affidavit supporting the applica- 


tion, but has now withdrawn it and desires the case to proceed | 


in Bassein. The other seven defendants have filed affidavits 
in practically identical terms, that of the Ist petitioner and 
defendant, Muthia Chetty, however, containing some additional 
matter and it alone therefore need be referred to. The peti- 


tion sets out that the alleged partnership was dissolved at 


Sirugudalpatti by mutual consent about 1909 and that there- 
after seven of the original partners being also seven of the 


defendants together with three fresh persons formed a new. 


partnership with which the plaintiff has not and never had 
anything to do ; that the main issue in the suit would be whe- 
ther there was a dissolution of partnership at Sirugudalpatti, 
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.and that the suit has been purposely instituted in Bassein with 
a view to prevent it being fairly and properly tried ; that all the 
-defendants reside at Sirugudalpatti; that all the account books 
-of the partnership are there; that the members of the new 
‘firm, the agents who can speak to the account books, and the 
agents of the dissolved firm during its subsistence, are there, 
and as these latter persons are no longer in petitioner’s employ 
‘their attendance at Bassein cannot be procured; that all the 
evidence necessary for the determination of the suit is at 
Sirugudalpatti, and that a hearing at Sivagunga will be less 
‘expensive and more convenient and expeditious than a hearing 
at Bassein. These statements are repeated in all petitioners’ 
affidavits, and Muthiya further alleges there that the suit is 
wholly vexatious and instituted with an ulterior object and has 
‘been purposely instituted at the instance of Subramanian, the 
2nd defendant and 2nd respondent. This the plaintiff, Ist 
‘respondent, denies in his affidavit, and 2nd respondent, who 
has the books of the partnership sought to be dissolved except 
‘those in current use, is prepared to produce them in Bassein 
whenever required to do so. The plaintiff in his affidavit 
denies that the plea of dissolution, for which no definite date 
4s alleged by petitioner, is a boma fide one, and he files letters 
“written “to hinr by Karuppan, one of the defendants from 
Ngathainggyaung. on Ist December 1909 and 18th January 
1910 indicating that the dissolution had not taken place then 
and also a. copy of a letter written by himself to. Muthiya on 
the 29th December 1911 indicating the same, of which letter 
‘the first acknowledgment was a telegram not sent till the 
17th January 1912, and no detailed reply was sent till the ist 
April 1912. Plaintiff asserts that this belated answer, to 
which he instructed his advocates to reply at once, was the 
first intimation he had of the alleged dissolution. He points 
‘out the delay and expense which, in the event of a preliminary 
decree for dissolution being passed by a Court in the Madras 


Presidency, would be entailed over the realization of the assets” 
_and winding up of the business by that Court in the Bassein- 
district, where the assets are situated: and further that the 
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whereas there is no difficulty about bringing the old books from 
India to Bassein. He also alleges that a former agent of the 
Athok firm is now at Athok,.and a former assistant of the- 
Ngathainggyaung agent is now manager at Ngathainggyaung, . 
while the Ist defendant and petitioner himself has firms in 
Rangoon, Ngathainggyaung and Athok. He states that a large. 
portion of the evidence in support of his case is in Burma and 
not all, asthe petitioners allege, in Sirugudalpatti; and that it 
will be impossible for him himseif to leave Burma without 


breaking agreements with his own employers and partners, 


thereby entailing heavy monetary losses on the former, damage 
to his own reputation, and dismissal of his son from a 
lucrative appointment. He also files a letter purporting to. 
come from Muthurasappa, one of the petitioners, dated 2nd 
July 1913 expressing his willingness to come to Burma as soon 
as the fates are propitious. / 

In England it has been repeatedly held that the venue will 
not be changed from the place where the plaintiff has laid it 
unless it be shown that there will be a manifest preponderance 
of convenience in trying the cause elsewhere. Vide Church v.. 
Barnett and another (1), Helliwell y. Hobson and another ( 2). 
and Durie v. Hopwood (3), while in Blackman and another v. 


Bainton_(4), 25 witnesses and. a horse an.one side. against 10 


witnesses on the other were held not such a preponderance of 
inconvenience as to induce the Court to: bring. back. the venuc, 
from the ‘place where’ the cause ‘of ' raction, - if any, arose. 


Similar principles fave been “followed in Tndia. | | Geffert v. 
Ruckchand Mohla (5) was a suit for defamation filed in 
Bombay, the defendant having previously sued for damages. 
for wrongful dismissal in Wardha, and the defendant applied 
for the defamation case to be tried in Wardha. The learned 


' Judge said, “ We find it iaid down in the second clause to 


section 20 that the Court may make such an order as is now 
asked for if it is satisfied that justice is more likely to be done 
by the suit being instituted in some other Court. * eRe 
(1) (1871) L.R., 6 C.P., 116. 
(2) (1858) 3 C.B.R. (N.S.), 761. 
(3) (1860) 7 C.B.R. (N.S.), 835. 


(4) (1863) 15 C.B.R.(N.S.), 432, 
(5) (1888) I.L.R., 13 poe 178. 
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It would-no doubt be much more convenient to the defendant 
to have the case against him tried at Wardha. Nearly all of 
his evidence and probably a large portion of the plaintiff’s 
evidence is only obtainable there, but is that a ground for 
depriving the plaintiff of the right to bring his suit in this 
‘Court ? The injury and damage of which he complains have 
been inflicted in Bombay and many of his witnesses he says 
are resident here. He desires to vindicate his character in 
‘the place where he alleges it has been defamed. I can find no 
‘authority for preventing him from doing so. I am not satis- 
fied, to use the words of the section, ‘that justice is more 
likely to be done’ at Wardha or elsewhere than in this Court.” 
The present Code omits section 20 of the Code of 1882 which 
required that the Court must be satisfied that justice was more 
likely to be done by the suit being instituted in some other 
‘Court, but though it leaves unfettered the Court’s discretion to 
determine in which Court the suit shall proceed, as strong 
reasons must certainly be shown under the new as were 
required under the old Code for depriving a plaintiff of the 
right to bring his suit in any Court which the law allows. In 
Tula Ram and another v. Harjiwan Das and others (6), the 
defendants in .a-suit instituted. at Mainpurt applied under 
section 24 of the Civil Procedure Code, 1882, that the suit 
might be tried at Surat on the grounds that it would be tried 


with greater convenience fo them at that place, it Was held 


that there being no balance in favour of either justice or 
‘convenience on the side of the Surat Court the suit should 
proceed at Mainpuri. The Court said, “ We have to see 
whether the defendants-applicants have made out a case to 
justify us in closing the doors of the subordinate Judge of 
Mainpuri to the plaintiffs and leaving them to seek their 
remedy in another jurisdiction. We do not think that they 
have or that any sufficient cause has beer shown for depriving 
the plaintiffs of the right given them by law to select in which 
of the Courts they will carry on their suit.” In Khatya Beebee 
.v. Taruk Chunder Dutt (7), it was held that parties desirous of 
obtaining the transfer of a case from one forum to another 


(6) (1883) ILL.R. 5 All, 60. | 
(7) (1883) I.L.R. 9 Cal., 980. 
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should satisfy the Court that either on account of expense 


or convenience or otherwise the place of trial ought to be 


changed. In the course of the judgment it was said, “ Prima 
facie the plaintiff, as the arbiter litis, has a right to bring his. 
suit in any Court which the law allows; and section 23 is orly 
intended, as we consider, to provide for those cases where, on 
the ground of expense or convenience, or some other good 
reason, the Court thinks that the place of trial ought to be 
whanged. If, for instance in this case, the defendant could: 
have shown us that great expense could have been saved, or 
that the balance of convenience was strongly in favour of the 
case being tried at Furridpore.” I consider these principles: 


should be the more strictly applied where, as in the present: 


case, we can only determine that a subordinate Court shall not: 
proceed with the suit and cannot direct another Court to. 
proceed with it. The allegations that the suit was purposely 
instituted in Bassein with a view of its being prevented from 
being fairly and properly tried, that it is wholly vexatious and 
instituted with ulterior objects and at the instigation of Subra-. 
manian, have not been substantiated and no grounds have been 
shown for supposing that justice is not likely to be done in the 
Bassein Court. As regards the balance of convenience, it does. 
not appear why all the defendants need appear in person; and 
though their evidence in support of the plea of dissolution is in 


-Andia;:it:would-appear: probable that: rebutting evidéncé to show 
_the-continuance of the partnership ip to the‘daté of suit would 


be most likely to be obtainable in Burma, as the plaintiff says 
it is. It was said that plaintiff might appoint an agent to. 
conduct his affairs in Burma while he went to India for the 
case, but unless for very strong reasons he ought not to be 
compelled to do so. Stress was laid on the advantage to the. 
Court of the witnesses being examined before it instead of on 
commission, but some at least of the evidence on one side or the: 
other must probably in any case be taken on commission. As. 
regards the books, it would appear more convenient for the old 
books to be sent back to Burma than for the current ones to: 
be sent to Madras. No grounds were shown for the allegation: 
that the proceedings in Bassein would be more expensive and? 
protracted than in Sivagunga except that more translation 
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might be necessary than in a Court where the language of the 1913. 
accounts was understood; but ina suit of this sort a certain A.T.K.P. 

: sag : : L. MUTHIVA 
amount of translation will be necessary in any case and, as iN ““Cuerry 
the event of a preliminary decree being passed a Commissioner 7 - % 
will probably be appointed to take accounts, it should be pos-  Aguna-. 


sible even in this country to appointas Commissioner some one = GUALAM 





CHETTY. 
- with the necessary knowledge of the language, while it is clear a 
that the winding up can be more easily effected in the locality 
where the partnership business was carried on and in the 
event of a Receiver being appointed, that he should be under 
the supervision and coutrol of a local rather than of a far 
distant Court. | : 
In my opinion no sufficient grounds have been shown for 
declaring that the suit shall not proceed in the Court in which 
the-plaintiff is by law entitled to institute it, and I would 
dismiss both applications, and award each of the two respon- 
dents two gold mohurs costs as advocate’s fees. 
Twomey, J.—I concur. - ~ | 
Before Mr. Justice Twomey. - Civil 
: ae ce. ee Se ae er 2nd Appeal 
MA SEIN v. M. M. K. A. MUTHUCURPAN CHETTY. ee 
_ Hay—for appellant. | September 
- Villa—for respondent. | 307k, 1913. 


—— 


Civil Procedure—Morigage suit,—Parties to—Effect of non- 
. golnder,—Order 34, Rule 1, Civil Procedure Code, 1908. © 


Although a Burmese Buddhist wife may sometimes be held to be bound 
by her husband’s acts, as her agent, in mortgaging joint property, yet the 
mortgagee, if he neglects to add the wife as a party to his: suit on the 
mortgage, cannot enforce the decree so obtained against her. 


‘Bhawani Prasad v. Kallu (1895) 1.L.R., 17 All., 537, referred to. 


The plaintiff-appellant Ma Sein’s husband Maung Paw 
mortgaged the land in suit to the defendant-respondent, a 
Chetty firm. The defendant-respondent brought a mortgage 
guit against Maung Paw and having obtained a decree for the 
sale of the land, bought it with the permission of the Court. 
Ma Sein then brought the present suit alleging that the land 
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was the joint property of herself and her husband, pleading 
that her interest in the land was not affected by the mortgage 
or the subsequent decree against her husband and praying 
that her title to one half the land should be declared and that 
the sale should to that extent be annulled. 

The Lower Courts have found concurrently that Ma Sein 
consented to the mortgage and have dismissed her suit. The 
circumstances of the case give rise to a strony presumption) 
that Ma Sein assented to her husband’s action in mortgaging 
the land. She had been suffering from paralysis for some 
years and the management of the property was entirely in the 
hands of Maung Paw who was living with and supporting his 
wife and children. There is reason to believe that the loan 
was contracted for family purposes, and that Maung Paw 
acted on behalf of his wife as well as himself in mortgaging 
the land. As inthe somewhat similar case of Ma Nyein Thu 
v. P.S. M. L. Murugappa Chetty (7) it may reasonably be held 
that the husband’s mortgage was effective against his wife’s 
share as well as against his own ard to that extent the decision 
of the Lower Courts is in my opinion correct. 

But the Lower Courts went beyond the rulings of this 
Court in dismissing the plaintiff’s suit. They failed to consider 
the effect of the Chetty’s omission to join Ma'Sein as a party 
to the mortgage suit. It is clear that she was a necessary 
party under Order 34; Rule 1, a renders itimperative in a 


mortgage : suit: to join. as. parties “ wall. persons having an interest 


‘either i in ‘the mortgage- -security or in the right of redemption.” 


In this case there was no excuse for the omission as the land 
stood in the joint names of the husband and wife and they 
were living together. The mortgagee does not and cannot 
now plead that he had no notice of the wife’s interest in the 
land. In his written statement he merely urged that the 
mortgage debt was contracted for the benefit of Ma Sein and 
her family and that Ma Sein was fully aware of it. Thisisa 
good plea as against Ma Sein’s claim that she was not affected 
by the mortgage but it is not a good plea as against her claim 

that she is not affected by the decree in the mortgage suit to | 
which she was not a party. In the Allahabad case Bhawani 

(1) 6 B.L. Times, p. 113. 
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Prasad v. Kallu and others (2), it was held by a Full Bench 
‘that “when a plaintiff mortgagee institutes a suit for sale 
_against his mortgagor who is the father of sons in an undivided 
Hindu family without joining as parties to the suit the sons of 
the mortgagor, of whose interests he has notice, and obtains a 
decree and an order absolute for sale against the father only, 
. the sons can successfully sue for a declaration that the mort- 
gagee decree-hdlder is not entitled to sell in execution of his 
-decree for sale the interests of the sons in the property com- 
prised in the mortgage given by the father, although the sole 
ground of their suit is that they were not parties to the suit by 
the mortgagee.” I have examined the proceedings of the 
‘Civil Suit No. 4 of 1910 in which the Chetty sued on the mort- 
gage. There is nothing in that suit to suggest that Maung 
' Paw was being sued in the capacity of representative of his 
wife as well asin his personal capacity, and it is only whena 
-defendant 1s manifestly sued asa representative that a sale in 
terms of his interests is allowed to convey the interests of 
-Others. If Ma Sein had beeri a joint executant of the mortgage 
instrument the necessity of joining her as defendant in the 
mortgage suit would not have been questioned and there is no 
reason to hold that the necessity for joining her is any the 
less because she: was an implied and not an express joint mort- 
gagor. et . 

On. these grounds I set aside the decrees of the Lower 


_ Courts and grant Ma Sein a declaration of title in’ respect of 
one half the land in suit with costs in all Courts. I note that 
the holding of Maung Paw and Ma Sein which was mortgaged 
to the respondent and afterwards bought by him at the auction 
sale was holding No. 29 of 1905-06 of Mwelon Kwin measuring 
6°38 acres, and this is the holding as to a motety of which a 


decree is now granted. 


(2) (1895) 1.L.R. 17 Ail, 537. 
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Before Mr. Justice Ormond. 
1. MAUNG KYAN, 2. MA TE, v. 1. MAUNG PO, 2. MA KET. 


Harvey—for applicants. 
R. N. Burjorjee—for respondents. 


Linwitation—Suit for money i consideration for which temporary 
possession of land has been given and losi,—Article applicable to— 
effect of taking of profits of the land in lieu of interest in extending 
the period of limitation—Sec. 20, Limitation Act, 1908, Schedule I, 
Article 97. ~ 

Defendants-respondents owed plaintiffs-applicants a debt which ordi- 
narily would have become time-barred ; but in 1906 the former transferred 
to the latter the possession of a parcel of land under anagreement by which 
(according to the former) the latter were to take the fruits of the land in 
lieu of interest on the debt. The defendants-respondents subsequently 
instituted a suit for redemption, when the plaintiffs-appellants pleaded’ 
that the transaction was an outright sale. The Township Court decided 
in that suit that, there being no registered deed of any kind embodying the 
transaction, there had been neither sale nor mortgage and gave a decree 
giving defendants-respondents possession of the land. The plaintiffs- 
applicants then brought the present suit to recover the debt. The District 
Judge in appeal held that the claim was based on the original debt and: 
dismissed the suit as time-barred. 

Held,—that the suit was in effect one for money patd uponan “‘ existing: 
consideration ’’ (vzz., possession of the land) which had ‘‘ subsequently 
failed’’ by reason of the defendants-respondents’ recovery of the land ;. 
and that Article 97 of the 1st Schedule ofthe Limitation Act, 1908, applied ; 
and the suit was therefore not time-barred. 


Semble.—In any case the taking (by agreement of the parties) of ‘the 
profits of the land in lieu of interest would be payment of interest as such: 
by the debtor within the: anne. of section 29 noe the Limita tion Act,. 


_ 1908.-:s257 ait - 


. Gurmukh ‘Singh. nH others. Vv. _ Chandi’ - Shah ieee) Baas Record: | 


| (Civil), p. 527, followed. 


Parangodan Nair v. Perumtoduka Illot Chata and Ober (1903),. 
27 Mad. 380 referred to. 

Defendants-respondents in 1906 were indebted to the plaint- 
iffs-appellants: the plaintiffs say Rs. 400. The defendants. 
admittedly put the plaintiffs in possession of certain land. The 
defendants allege that they put the plaintiffs into possession as. 
mortgagees reserving the right of redemption. The plaintiffs” 
case was that the land was sold outright in satisfaction of the 
debt. The defendants sued for redemption in.the Township 
Court and obtained a decree for possession without any obliga- 
tion being imposed upon them to pay off the debt. The Town- 
ship Judge held that as there was no registered document there: 
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was neither a sale nor a mortgage. The plaintiffs did not 
appeal, but instituted the present suit to recover Rs. 400, the 
amount, they say, that the defendants owed them at the time 
they. were put into possession. In this suit the defendants in 
their written statement admit that they gave the plaintiffs 
possession of the land on the understanding that there was no 
interest to be charged on the money and no rent for the land and 
that the land was redeemable at any time. The plaintiffs 
obtained a “decree in the Township Court, but on appeal the 
District Judge dismissed the claim on the ground that the cause 
of action was on the original loan which was made in 1906 and 
was therefore barred by limitation. The plaintiffs then prefer- 
red this appeal. For the respondents it is contended that no 
second appeal lies because, under section 30 of the Lower Burma 
Courts Act and of section 102 of the Civil Procedure Code, the 
present claim was one which was cognisable by a Small Cause 
Court. I think that contention is good. The plaintiffs then 
ask me to treat this appeal as an application in revision. I 
have the power to do so and the question is whether the Dis- 
trict Court has acted illegally. - From the defendants’ admission 
in their written statement it is clear that if the case were not 
_ disposed of on its merits a gross injustice would be done to the 


. | plaintiffs. Article 97 of the Limitation Act applies and there 
is avery similar case to the present decided in 1888 by the 


Punjab:Chief -Court, Case No. 1575 of 1887 Punjab Record 
(1888), page 527. “The case reported in 27*Madras 380 is also 
in point. And even if the cause of action were considered to 
be the old debt, under section 20 of the Limitation Act I think 
the fact that the plaintiff was in possession of the land and 
under an admitted agreement was to take the profits in lieu of 
interest, such taking of profits would be a payment by the 
defendant of interest to the plaintiff so as to preserve the claim 
from being barred. Considering the palpableness of the error 
and the plain injustice that would occur if this error is allowed 
to stand, I think it :s'a case in which I should interfere in 
revision. I therefore set aside the decree of the District Judge 
and remand the case to him to be tried on its merits. The 
costs of this application will abide the result. 
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Before Mr. Justice Hartnoll, Offg. Chief Judge, and 
Mr. Justice Twomey. 


KYA NYUN ». KING-EMPEROR. 


Mey Oung—for appellant. 


Exsgar, Assistant Government Advocate—for the King-Emperor. 





Criminal Procedure—Verdict, reconsideration of—Jury—Questions 


to—Sécttions 302, 303, 307. Code of Criminal Procedure, 1898. 


When a jury, though not unanimously, has returned a clear and unambi- 


guous verdict, a Sessions Judge must either accept that verdict or must 
submit the proceedings to the High Court in accordance with section 307 
of the Code of Criminal Procedure. 


He cannot, under such circumstances, put questions to the jury under 
section 303 of the Code of Criminal Procedure and then require them under 
section 302 to further consider their verdict. 


Hurry Churn Chuckerbutty and another v. The Empress (1883) 
I.L.R., 10 Cal., 140. 

Hartnoll, Offg. C. J.—The appellant Maung Kya Nyun has 
bcen tried for murder punishable under section 302 of the 
Indian Pena] Code by the Sessions Judge, Tenasserim Division, 


-andajury. He was charged with the murder of one Ma Shan 


-t 


Ma by stabbing her with a dagger. In charging the | Jury the 


learned Sessions Judge in explaining the law said: “If you. / 


find that accused stabbed Ma Shan Ma then you must also find 


; aL ith what intention.he did so== ---.._.. 


()::Did he stab-with the intention apie causing ee If so, 
ther your verdict should be murder under section 302 of the 
Indian Penal Code. | 

(2) Did he stab with the intention of causing bodily injury 


sufficient in the ordinary course of nature to cause death? If 
so, then your verdict should be murder under section 302 of the 


Indian Penal Code. 
(3) Did he stab with the intention of causing such bodily — 


injury as was likely to cause death? Ifso, then your verdict 
should be culpable homicide not amounting to murder punish- 
able under the first part of section 304 of “G Indian Penal 
Code. 


(4) Is he guilty of voluntarily causing grievous hurt by 
means of a dangerous weapon? If so, then your verdict should 
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find under section 326 of the Indian Penal Code.” At the end 
of the charge the Sessions Judge said. practically the same 
again. 

The jury then returned a verdict by a majority of 3to 2 of 
culpable homicide not amounting to murder under the first part 
of section 304 of the Indian Penal Code. Taken in conjunction 
with the charge this is a clear and unambiguous verdict. 


The Sessions Judge was not satisfied with it and put to the. 


jury the following question ::— 

“Do you not consider that accused stabbed with the inten- 
tion of causing death or of causing bodily injury and the bodily 
injury intended to be inflicted was sufficient in the ordinary 


course of nature to cause death. If you do then you would be 
justified in bringing in a verdict of murder under section 302 of- 


the Indian Penal Code.” 


The jury retired again and then returned with the answer: 


that they were unanimously of opinion that accused intended 
to cause bodily injury sufficient in the ordinary course of nature 


-to cause death. The Judge then said: “Then do you consider: 


the accused guilty of murder?” The answer was “Yes”. On 
this the Judge found appellant guilty of murder under section 
302 of the Indian Penal Code and sentenced him to be hanged. 


-- Jt was urged on appeal that the jury having returned a clear | 


and unambiguous verdict the Sessions Judge erred in putting 
_.qguestions under section 303 of the Criminal Procedure Code 


1913; 
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and erred in not. holding that; the verdict, under section.304 of .. 


the Indian Penal Code was right as a matter of law. The 
Sessions Judge may have thought that, as the first verdict of the 


jury was not unanimous, he had the power under section 302. 


of the Code of Criminal Procedure to require them to retire 
for further consideration. In my opinion that section gives the 
Sessions Judge no such power after the verdict has been 


actually delivered. He could have asked them to retire for - 
further consideration when he ascertained that they were not. 


unanimous and before the delivery of their verdict, but could not 
do so after the actual delivery of the verdict.. Ifhe disagreed 
with the verdict of the majority, he should- have proceeded 


under section 307 of the Criminal Procedure Code. This is.. 
the view taken in the case of Hurry Churn. Chuckerbutty and’ 
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another vs. The Empress (7), but I would not go so far as to say 
that a Sessions Judge cannot act under section 302 of the Code 
of Criminal Procedure, when he has merely asked the jury the 
exact majority and has not actually taken the verdict. _ 

The question remains as to what orders should now be 
passed. This is the second tria! of appellant and a third tria! 
is inadvisable. The first verdict of the jury was clear and 
unambiguous. | would accept it. | 

- IT would alter the conviction to one under the first part of 
section 304 of the Indian Penal Code and the sentence to one 
of transportation for life. | 

Twomey, J.—I agree in holding that the action of the learn- 
ed Sessions Judge was not warranted by law. On receiving 
the plain verdict of guilty under the first part of section 304, 
Indian Penal Code, the Judge’s only lawful course tf he-dis- 
agreed with the majority was to submit the case with the 
grounds of his opinion to this Court under section 307. He 
had no authority in the circumstances to put questions to the 
jury or to send them back for further deliberation. This view 
is in accordance with those expressed by the Bench tn the 
Calcutta case to which my learned colleague refers. But I 
note that the judgment in that case does not go the length of 


saying thata Sessions Judge may not act under section 302 


of the Code of Criminal Procedure when he has merely ascer- 


tained from the jury in what proportion. they are divided. It 
_is_only.when the nature of the actual finding has. been disclosed 


that the Court is debarred from sending the jury back. 

The charge of murder appears to me to have been fully 
established by the prosecution in this case, and the result must 
therefore be regarded as a miscarriage of justice. At the same 
time and although we have the power to order a fresh trial I 
think it wouid be inexpedient to do so seeing that the appellant 
has been already tried twice. 

I therefore concur in altering the conviction to one of culpable 
homicide not amounting to murder under the first part of section 


- 304, Indian Penal Code, and the sentence to one of transporta- 


tion for life. 
(1) (1883) ILL.R., 10 Cal., 140 at p. 144. 
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FULL BENCH. 


Before Mr. Justice Hartnoll, Offg. Chief Judge, Mr. Justice 
Ormond, and Mr. Justice Twomey. 


{Reference arising out of Criminal Sessions Trial No. 6 of 
1913 in-respect of the charge™ to the Jury.) 


1. G. S. CLIFFORD, 2. R. F. STRACHAN, 3.58. A. 
MOWER, v. KING-EMPEROR. 


Giles—for Ist and 2nd applicants. 
DeGlanville—for 3rd applicant. 
Government Advocate and McDonnell—for King-Emperor. 


Bank balance sheet,—false statements in—,responsibility of direc- 
tors for—Cheating,—constituents of—,continued deceitt—Indian Penat 
Code, section 420—Charge—amendinent of—,Misdirection of Jury,— 
distinction between “ presumptions’ and ‘‘inferences”’ suggested to 
the Jury—Sentences,—cumulative—in sane trial,—distinct offences— 
Indian Penal Code, sections 71, 420—Code of Criminal Procedure, 
Section 35, 


The three accused were charged with cheating three persons and thereby 
dishonestly inducing them to hand over property in that they induced these 
three persons to deposit money in a Bank of which two of the accused were 
Directors and one the Manager by publishing a false balance sheet. 

The presiding Judge at the Sessions trial amended the charges by 
adding the indictment that they had kept the Bank open as a going concern 


after it had ceased to be solvent, on the ground that the mere publication | 


of the false balance sheet did not constitute the whole of the inducemént to 
‘depositors. The jury convicted all three accused of the offences with which 
they were charged and the Judge sentenced them to aseparate terni of 
imprisonment in respect of each nate of cheating, he. jn respect of each 
- of the three deposits... © 5:1» 2 Bee ER | ey 

Certain points of law were ‘ea paised ee a satehetice was made toa 
Full Bench under section 434 of the Code of Criminal Procedure, the 
accused pleading (tnter alia) that— 

(1) They had been prejudiced by the amendment in the charges, for 
the jury might have found some, at least, of them guilty merely because 
they kept the Bank open after it had become insolvent ; and the addition 
let in irrelevant evidence of facts subsequent to the issue of the alleged 
false balance sheet. 

(2) That they had been led to believe, from the exhibits prepared by 
the prosecution, and by the conduct of the prosecution, that the falseness 
of the balance sheet consisted in its not exhibiting inan ‘ interest suspense 
account ’’ interest due on bad and doubtful debts, and in reckoning such 
interest as divisible profit in the ‘‘ profit and loss’ account ; in the omission 
to mention that 5 lakhs of Government paper included among the assets 
were pledged with another Bank; and the ‘‘ manipulation” of the ‘ con- 
tingency fund’”’ provided for meeting bad and doubtful debts; whereas 


* The charge to the jury is printed below. 
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according to the summing up the guilt of the accused depended toa great 
extent on the classification as ‘‘ good” of the princtpal of debts; a case 
which took them by surprise and which ee were therefore notin a position 
to meet. 
(3) That the consecutive sentences were illegal, in that the three 
deposits followed on only a single act of deceit alleged, namely the publica-- 
tion of a false balance sheet in August 1911. 


Held,—(1) As regards the amendment cf the charges that inasmuch 


_ as the Judge explicitly laid down as.a direction of law that the jury were: 


not to find the accused guilty of cheating unless they were convinced that 
the balance sheet was false the amendment was not illegal ; and, as regards. 
the relevancy of the evidence of facts subsequent to the issue of the 
balance sheet, facts showing that, after such issue and up tothe time~ 
when the deposits in question were made, the position of the Bank became 
worse, were relevant as indicating the continuation of the deceit practised 
on the public up to the time when the Bank accepted the deposits, and that 
the accused were not prejudiced by the admission of this evidence. 


(2) As regards the allegation that the accused were taken by surprise 
by the emphasis laid towards the end of the trial, on the alleged false 
classification of the principal of bad or doubtful debts in the balance 
sheet,—that the prosecution had, both in the committal proceedings and in 
the course of the trial, made it clear that they challenged the truth of this. 


_ classification, and the defence had actually produced rebutting evidence on. 


this point. 


(3) As regards the legality of the sentences,—that the accepting of each 
deposit constituted a distinct offence within the meaning of section 35 of’ 
the Code of Criminal Procedure and that the cumulative sentences were 
legal. 


lovey v. Cory (1901) A.C., 477, deemeinshed. 


he following reference was made to a Full Bench by 


Mr. Justice ‘Twomey under section 434 of the Code of Criminal 
Procedure :—:.- 


After Gearing ep innsel for the Bees I am satisfied ‘hed? 
the following questions of law should be reserved and referred 
for the decision of a Bench of this Court under section 434, 
Code of Criminal. Procedure :— 

7st.—Whether the amendment of the charge in the: 
Sessions Court was bad in law, and, if so, whether the accused 
were thereby prejudiced in their defence ; 

2nd.— Whether the presiding Judge erred in assuming it to 
be a substantial part of the case for the prosecution that a large 
amount, over 22 lakhs of rupees of the debts shown as good 
debts in the balance sheet of 30th June, were really doubtful 
or bad debts, and whether the accused had sufficient notice of” 
this part of the case; 


= 
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3rd.— Whether the presiding Judge misdirected the jury in 
instructing them as to the value and effect of Exhibits 13 (@), 
13 (bd), 13 (c) and 13 (dd), being the tabular statements showing 
the amounts of unpaid interest which, according to the witness 
Holdsworth, were wrongly credited to Profit and Loss and 
treated as divisible profit ; ; 

4th.—Whether the sentences passed on the accused 
contravened the provisions of section 71, Indian Penal Code. 

I do not consider it necessary to refer any other points: 

The opinion of the Bench was as follows :— 

Hartnoll, Offg. C. j.—The applicants G. S. Clifford, R. F. 
Strachan and S. A. Mower have been tried before my learned 
colleague, Mr. Justice Twomey, and a jury and have been con- 
victed under three heads of cheating and dishonestly inducing 
delivery of property punishable under section 420 of the Indian 
Penal Code. They have been sentenced—the first two to eight 
months’ rigorous imprisonment on each charge and the last to 
six months’ rigorous imprisonment on each charge, the sentences 
to run consecutively.. At the conclusion of the trial my learned 
colleague reserved certain questions of law under the provisions 
of section 434 of the Code of Criminal Procedure and since 
then the learned Government Advocate has certified that certain 
the Lower Burma Courts Act. The reference under section 

434 and revision cases ‘arising out of the learned Government 
‘Advocate’s certificates have :been heard together.» The appli- 
cants Mower and Clifford were Directors of the Bank of Burma 
which closed its doors on the 14th November 1911 and Strachan 
was the General Manager of the same Bank. The cheating 
alleged and of which they have been convicted was that by 
means of a false balance sheet for the six months ending the 
30th June 1911 and by a false Directors’ report and by inten- 
tionally keeping the Bank open as a going concern after it had 
ceased to be solvent they dishonestly induced (1) one Maung 
Tin Baw to deliver the sum of Rs. 5,000 to the Bank, (2) one 
John Cumming to deliver the sum of Rs. 40, and (8) one 
N. Mitter to deliver the sum of Rs. 100. The delivery by Maung 
Tin Baw was on the 30th October 1911, by Cumming on the 
2nd November 1911, and by Mitter on the 10th November 1911, 
10 
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TORS I propoge to deal- with the points referred and dealt with by 
-G.S. the learned Government Advocate’s certificates in the order in 
; eet eoeD which they were argued. The first point is whether the learned 
Gee. Judge erred in assuming it to be a substantial part of the case 


eee for the prosecution that a large amount, over 22 lakhs of rupees 

of the debts shown as good debts in the balance sheet of the 

30th June, were really doubtful or bad debts and whether the 

accused has sufficient notice of this part of the case. One of 

the acts of deception alleged was that the balance sheet showed 

that there was a profit of Rs. 1,62,277-12-5 for the half-year, — 
whereas in reality there had been a loss of over Rs. 55,000 and 

that the way that this had been arranged was to credit to profit 

‘and loss unpaid interest due on bad or doubtful debts which 

should really have been put to an interest suspense account. 

One of the witnesses was the Official Liquidator of the Bank, 

-Holdsworth, and it was on his initiative that the prosecution 

took place. He alleged certain other defects in the balance 

‘sheet which in his opinion showed its false and. deceptive 

character. These were also gone isto at the trial, but Mr. Justice 

‘Twomey, as shown in his summing up, found that they were not 

‘matters that should be considered in deciding whether the 

_ offence of cheating was established or not. He therefore found 

“in applicants’ favour as far as these other matters were con- 

cerned. The convictions have been obtained on the ground that 

unpaid’ interest.on bad .and doubtful. debts. has béen dishonestly 

credited: to: -profit. and. Joss and rendered divisible as profit and 

also on the ground that the principal of these debts was treated 

as good in the balance sheet. Holdsworth to support the case 

prepared amongst others three Exhibits, Nos. 13, 18 and 39. 

No. 184 is a statement setting out certain debtors of the Bank, 

the amount of their debts on the 30th June 1911 and on certain 

subsequent dates, the securities lodged with the Bank to secure 

their repayment, their market price as regards quoted securities 

and nominal ‘value as regards unquoted on the abovementioned 

dates and the balance being deficiency | in value of. quoted secu- 

rities: * Exhibit 13-is a series of statements showing certain of 

the debtors shown in Exhibit 18, their balances on the Ist 

January 1911 and 30th June 1911—increase in balance—debits 

including interest debited “every: ‘month—eredits: if any——and 


oi 
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-difference between debits and credits.’ Exhibit 39 is a balance 
sheet drawn out by Holdsworth to illustrate. the case put 
forward by him, though he says that it is not in the form he 
‘would approve. It is allowed that it does not necessarily follow 
‘that, because a debtor is in Exhibit 18, his. debt is considered 
tbad or doubtful. In fact it is allowed that some of the debts in 
Exhibit 18 are good. The defence therefore say that Exhibit 18 
-does not give them notice that there was according to the pro- 
-secution a large amount of bad or doubtful debts, that it merely 
-shows unsecured balances, and that these unsecured’ balances 
‘may be good if the personal capacity or other resources of the 


debtors are taken into consideration—that it was for the prose-_ 


-cution to prove that the-personal capacity of the debtors or their 
-other resources were negligible quantities 1n considering whether 
‘theunsecured balances could be realized. Exhibit 13 is objected 
‘to in- that Holdsworth’s standard was, that if a debt, or a portion 
of a debt, is not secured, the interest if not paid should always 
be placed to a suspense account unless it 1s certainly recover- 
‘able, and that that standard is too nigh. It is objected that in 
“saying that all unpaid interest shown in Exhibit 13 ‘should 
‘go to a suspense account sufficient attention has not--been paid 
‘to the other capacities of debtors to pay. Exhibit 39 is'objected 
to as ‘it does not specifically show the Rs. 28'68,123 set out 
‘under head “ Debts for which the Bank holds no securities ” as 
bad or. doubtful. As.regards Exhibit 13 it was pointed ‘out that 
‘if the principal of the debts was alleged to be bad or doubtful 
credits should have gone to the reduction of principal and not— 
as has in fact been done—in reduction of interest. It is allowed 
that a certain amount of evidence has been led which goes to show 
‘that the principal of certain of the debts was bad, but it is argued 
that some of this evidence was called to create prejudice with 
the jury. Mr. DeGlanville says that he thought it was called to 
~merely corroborate Holdsworth. There seems to me to be no 
doubt that it was part of the case for the prosecution, that the 
principal of the debts shown in Exhibit 13 was bad or doubtful 
-and that the accused had sufficient notice of this part of the case. 


It i is not denied that in the Magistrate’s Court: that this was | 


part of the case, but it is urged that, as section 409 of the 
Indian: Penal Code was abandoned-in~that Court, it was not 
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understood that in the Sessions Court the principal of the debts. 
would be again attacked. I would note here that in the Magis- 


trate’s Court Holdsworth distinctly said that he did not con-- 


sider the debts, ‘Rs. 28,68,123, which he classed as debts for: 
which the Bank holds no security, to be good. It was contended 
that the words recorded have not this meaning and that they 
mean that he did not consider whether they were good or not ;. 
but the meaning appears to me to be clear enough. Evidence 
was given at the trial that interest on the principal debts had 


“not been paid for a considerable period and this is a distinct 


indication that the principal may be bad or doubtful. It was. 


an indication that should have come to the notice of the. 


defence, and when further evidence was given that went to. 
attack the principal such evidence clearly meant that the _ 
principal was being attacked. As regards the debts referred to. 
in che learned Government Advocate’s certificate, I will refer to. 
the evidence as to their being bad or doubtful when I come to. 
them. The Exhibit 14 shows that the personal capacity of’ 
S. Buckingham te pay was attacked. As regards Britto no. — 
interest had been paid since 1st January 1910 and the proceeds 
of the jewelry pledged did not clear the debt. Evidence was. 
given that W. H. Clifford had not paid interest for six months. 


and that he wrote on 10th June 1911 and said he was not pre- 


pared to pay anything monthly at the moment. Evidence was. 
produced to show the. salaries of Moberly, Dennis, Gorse,. 
Teehan,-A:: Stephen‘and. F,..Rajhi:-Holdsworth says he made- 
enquiriés into the position of Dennis, Gorse, Moberly. Holds-- 
worth describes how that as regards T, A. Fraser with the: 
exception of Rs. 248-12-0, paid on 12th November 1910, no- 
interest had been paid since Ist January 1906. Some Rs. 1,306: 
worth of securities were sold in December 1910 and February 
1911. The debt was Rs. 18,639 on 30th June 1911. Holds-. 
worth describes how Mossop and Bartlett paid no interest from 
Ist December 1909 when the account started. He is taken 
through all the names. He says that he enquired into Rajh’s. 
position. Evidence is given as to Reid’s salary. Letters are 


- put in to show Teehan’s position. Then when Holdsworth is. 


cross-examined by Mr. Giles he distinctly says that one of the 
grounds on which he alleges that the balance sheet is false and 
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fraudulent is that some of the debts which were bad were 
‘treated as good. Peters was asked about his means and was 
cross-examined as to his resources. Tsounas was also called 
.and examined as to his means. Sen was called to prove the bad- 
ness of G. Stephen & Son’s estate. All the above evidence 
clearly involved the goodness or doubtful character or badness 
-of the principal, and it is not now for the defence to turn round 
and say that they did not have notice. From Mr. Justice 

“Twomey’s notes the Government Advocate in his opening 
‘speech said that the balance sheet drawn up by Holdsworth 
showed a loss of Rs. 55,000 instead of a profit of Rs. 1,62,000— 
that is if due allowance is not made for bad debts—if due 
-allowance be made for bad debts the result would be much worse, 
On the 26th February Mr. Justice Twomey’s notes show that he 
held the question of the badness or doubtful character of the 
-debts shown in Exhibit 13 was in issue. This was in answer to 
an objection by the defence. Mr. Justice Twomey does not 
remember whether he read the order out; he says he did not 
sometimes read out his orders in extenso. I would also refer 
to his notes of the 26th March and 2nd April. The mere fact 
that Holdsworth in Exhibit 39 dealt with the interest and not 
‘specifically with the principal as bad or doubtful should not in 
my opinion be held to be a sufficient ground for considering 
that there are reasonable grounds for holding that the defence 


were tnisled'in consideration of the facts I have set out and am » 


“going to set out in discussing the evidence as to the badness or 
doubtful character of the debts in the Government Advocate’s 
certificate, 

I will now deal with the first ground referred by my learned 
-colleague :— | | 

“ Whether the amendment of the charge was bad in law, and, 
if so, whether the accused were thereby prejudiced in their 
-defence.” | | 

The words objected to are “ and by intentionally keeping the 
Bank open as a going concern after it had ceased to be solvent.” 
In page 3 of the summing up my learned colleague deals with 
these words, and here he expressly says: “ You cannot find the 
accused guilty of cheating as charged unless you are satisfied 
that the balance sheet was in fact false to the knowledge of 
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the accused.” Nearly atthe end of the charge hé said,“ As T 
have already laid down you are not. justified in finding any of 
the accused guilty unless the balance. sheet is proved to- 
your gatisfaction to be false. .As I have said before .the mere. 
carrying on after the 30th June would not by itself constitute. 
cheating. The carrying on after the 30th June must be coh- 
sidered only with reference to the balance sheet and the know-. 
ledge which can be imputed to the accused as to the character 
of the balance sheet. The case hinges entirely on this balance 
sheet on your decision as to whether it was really false and 
deceitful. If you find that it was not, thé accused should all be 
found not guilty.” It is urged that these words are only expres- 
sions of opinion, and that the jury may have found the accused— 
especially Mower—guilty on the ground that the Bank was kept. 
open after it became insolvent; but I cannot allow this plea... 





The words are not an expression of opinion but are a clear: 
direction of law not to find the accused guilty unless they 
found the balance sheet false. The meaning to be attached ta. 


the words was explained. [am therefore unable to hold that 


they may possibly have misled the jury in giving their verdict.. 


As regards the actual words themselves it is objected that they 


have let in evidence of events that took place after the signing: 


‘and issue’ of the balarice “shéet, and that such” evidence is. 


irrelevant. 3 am unable to hold that such evidence is irrelevant. 
The allegation is that the profit.in the balance ‘sheet was 
fictitious, as it: shouid all-have gone to:suspense account being. 
interest unpaid and due on bad and doubtful debts. This was. 
the deceit. The evidence as to subsequent events was to show: 
that the position grew worse—that the debts became more and 
more doubtful and. bad till the last deposit was made—that 1s, . 
that the deceit being practised on the public of showing the Bank 
ana flourishing condition became worse. In these circumstances 
Iam of opinion that it was open to the prosecution to prove. 
such subsequent events and the accused’s knowledge of them as 
part of the deceit being practised and also as showing the con- 
tinuance of dishonest intention on their part. | 

I will now turn to the matters dealt with in paragraph 1 of 
the certificates of the Government Advocate given in the cases. 
of Clifford and Strachan. 
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 Attia’s debt-—There is thé evidence set out in the summing 

up. It should be observed that the guarantee by Mower 
& Co,, dated the 1st August 1906, extends to the whole of 
Attia’s debts. ‘This guarantee would clearly be a reason for 
Mower & Co. keeping touch with Attia and his affairs. 
Exhibit 46 (c) shows that Attia had a big stake in Mower, 
Cotterell & Co. in October 1910; and the exhibits down to’ 
Exhibit No. 58 and Exhibit No. 93 show how he was interested 
in the same ventures. He signs as a Director in the Aung Ban 
Oil Company in March 1910. Exhibit 89 (0) shows how the 
Bank did business and may be taken as an indication of the 
relatians between Attia and the accused. Attia also appears 
in Exhibit 85 (c). The evidence seems sufficient for the jury to 
draw a conclusion. _ 

Mower & Co.—Besides what is stated in the summing 
up there is Exhibit 26 (a) which was put in by Holdsworth 
early. This surely is a most important document by which 
the jury would be able to .judge whether Mower & Co. 
had extraneous rescurces to meet its unsecured debt. Then 
again Exhibit 23 goes to show that prices had been falling from 
January 1911 and this factor might well be taken into con- 
sideration by the jury in gauging the resources of Mower & 
Co. Exhibit 26 (@) does not merely deal with the position in 
October 1911 but from 1909. Holdsworth said that Clifford 
had told ‘him .that Mower & Co. had lodged all available 
security with the Bank and this evidence is corroborated by 
Clifford’s letter of the i3th February 1912 to the shareholders 
(Exhibit 6); from which it is clear that the Bank called upon 
Mower & Co. and indeed on all debtors to furnish further 
security as the values of securities declined. As regards 
Clifford’s knowledge Exhibits 45 to 60 show how interested he 
was in the companies, the shares of which the Bank held as 
securities. It is reasonable to conclude he would know of their 
condition and market prices. Considering the extent the Bank 
was interested in them, surely it is reasonable to think that he 
would consider what effect falls in value would have on the 
Bank. = | a : 

Mount Pima Company.—Before the examination of Allan 
there were the Exhibit 15 which showed that the company was 
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unsuccessful and that Mower & Co. had made over their 
claim as sole creditors. Interest had not been paid for some 
time. Surely this was evidence attacking the principal. After 
Alfan’s evidence taken with that given before there seems to 
have been sufficient evidence to go to the jury. 

Aung Ban Oil Company and Rangoon Refinery Company.— 
The summing up shows what evidence there was, and 
that there was sufficient to: go to the jury to form a 
conclusion -as to whether the debts should be classed as 
bad or doubtful. But Mr. Giles contended that my learned 
colleague misdirected the jury in not directing them that 
these debts were recoverable from any or all of the share- 
holders. The Government Advocate has not certified that the 
direction by my learned colleague on this point should be further 
considered by this Bench; but Mr. Giles was allowed to argue 
that there was such a misdirection. The evidence in connec- 
tion with the distribution of the shares in the British Burma 
Petroleum Company to the shareholders of the Aung Ban and 


Rangoon Refinery Companies is contained in the cross-exami- 
nation of the witnesses Holdsworth and Maunder. Holdsworth — 


says that a large number of the 100,000 shares received from 
the British Burma Petroleum Company as the price of the 
Aung Ban Oil Company’s undertaking were distributed in divi- 
dends to the shareholders of the Aung Ban Oil Company. He 
also stated that he was considering whether he should take 


_ steps to enforce the claim of the Bank against the Aung Ban 


Oil Company. The Rangoon Refinery Company sold its under- 

taking to the British Burma Petrolettm Company for 435,000 
shares in the latter company and Maunder says that about 
294,000 of these shares have been distributed by the liquidators 
amongst the shareholders of the Rangoon Refinery Company 
by way of an interim dividend. Now it is perfectly clear that 
Mower and Clifford knew of the payment of these interim divi-— 
dends. They were prime movers in the formation of the 
British Burma Petroleum Company and were according to 
Exhibits 48 and 50 shareholders in the Aung Ban and Rangoon 
Refinery Companies, Mower having large holdings. They were 


two of the Bank’s Directors and it is clear to me that the Bank 


aequiesced in the payment of these dividends. Exhibit 85 (@) 
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-shows that as regards Saymons Buckingham’s account his 
Rangoon Refinery shares held by the Bank as security were 
-exchanged for British Burma Petroleum shares and his Aung 
Ban shares were similarly transferred. Exhibit 88 (d) and 
Exhibit 18 (@) show that Peter’s Rangoon Refinery shares held 
‘by the Bank must have been transferred for British Burma 
Petroleum shares. Exhibit 85 (e) said by Holdsworth to be 
'G. Clifford’s account shows that 1,405 Rangoon Refinery shares 
were exchanged for 1,686 British Burma shares and 600 Aung 
Ban shares for 690 British Burma Petroleum shares. Accord- 
ing to Exhibit 22 the Bank held some 400,000 British Burma 
Petroleum shares. Exhibit 50 shows that the Bank itself held 
45,058 shares in the Rangoon Refinery Company. It is 
-extremely probable that many of the British Burma Petroleum 
shares held by the Bank were received in exchange for shares 
‘of the Aung Ban and Rangoon Refinery Company’s shares held 
by them. The record shows that the Bank never objected to 
the distributions by the liquidators and never entertained any 
intention or idea of pursumg the British Burma Petroleum 
shares into the hands of those who received them with a view 
to satisfying their debts due from the Aung Ban and Rangoon 
Refinery Companies. Their action in waiving the claim of the 
Rangoon Refinery Company against the British Burma Petro- 
leum Company, which amounted to over £70,000, fora sum of 
£5,000, indicates: clearly-that they never intended proceeding 
sagainst the shareholders.as it seems that such action effec- 
tually prevented them from doing so. If they had only 
recovered about half of the £70,000 the debt would have been 
satisfied. Their acquiescence may possibly have been due to 
‘the fact that they considered the liquidators would be able to 
meet the debts. The liquidators had large claims against the 
British Burma Petroleum Company in respect of the Aung Ban 
‘Company as well as in respect of the Refinery Company which 
‘it would appear from a consideration of Holdsworth’s evidence, 
page 2, Williamson’s evidence, page 4, and Exhibit MM (1), page 8, 
were not met in fullto a considerable extent. It is impossible to 


-disregard the inter-relations of all the parties.  W. J. Cotterell. 


and C. Clifford were the liquidators. Mower & Co. were 
-the Managing Agents of the Aung Ban Company according 
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to Exhibit 48. Mower, Cotterell & Co., of whom W. Js. 
Cotterell was a partner, were the Managing Agents of the 
Rangoon Refinery Company according to Exhibit 50. Page 4 
of Exhibit MM (1) shows. how Mower & Co. knew of the 
conduct of affairs by the liquidators, for as regards the expen-. 
diture on the Refinery the report runs :—“ The payments when: 


_ made, however, all came to the notice of Mower & Co. and 


they doubtless satisfied themselves that they go: value for the 
work done.” The consideration arises, that, if it had not suited 
the Bank’s interest, they would not have assented to the change: 
of shares without protest or enquiry. > 

Considering that the Bank acquiesced and all the circum- 
stances of the case I think it extremely improbable that the 
Bank could have proceeded successfully against the share- 
holders. This is in effect the same conclusion as is contained 
in my learned colleague’s charge to the jury and IJ therefore. 
see no reason for interference on this ground. 

Meagher.—The evidence is in the summing up and is in my 
opinion sufficient to go to the jury. It is objected that my 
learnedcolleague should have referred specifically to some of the: 
evidence. The whole of it was before the jury and it cannot be’ 





expected that every particle of evidence can be put to the jury.. 
. Cotterell Besides what-is said- in the summing -up there 
are the facts that he had paid no interest since August 1910, 
and that he is down in 85 (c) coupled with the fact. that a close 


‘business ‘Connection i is ‘shown between him, Mower and Clifford: 
“ain “Exhibits 45 to 60 which would cause them perhaps ‘to have a 


knowledge of his affairs and so indirectly cause Strachan to do- 
so through his Directors. According to Holdsworth, page 25, he. 
could not clear his account at once. 

Moberly.—There is nothing more to be said than is set down. 
in the summing up. 

Sevastopolo.—In addition to what my learned colleague said 
the counsel for the Crown has brought to our notice that more: 
than half the debt was unsecured. 

A. Stebhen.—More than half the debt was unsecured and no. 
interest.except from realization of securities was paid after: 
January 1910. Mr. Giles drew attention in the course of his. 
argument on this.debt that my learned colleague in his remarks. 
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on the debt relied on a passage in the witness Sen’s evidence 
that was not relevant, when he said in re-examination: “When 
the Official Receiver took charge of the estate from the Bank 
of Burma, the Official Receiver considered it doubtful: whether 
the.estate was solvent.” This-point was not one of those certi- 
fied by the Government Advocate as one that should be further 
considered. The last sentence of his cross-examination was 
“When the Bank of Burma was appointed Receiver, G. Stephen 
& Son’s estate was considered solvent because the debtors 
were considered solvent and rightly in my opinion.” That 
opinion must have been based on Sen’s knowledge of the 
papers in his office and on his opinion of the value of the 


assets at that time. In re-examination after the passage — 


objected to, Sen said that the Official Receiver took over charge 
in December 1910. Then Sen was not Official Receiver but 
he would still be competent to give the effect of the records 
in his office and state the official opinion that was come 
to on these records at the time the office took over the 
estate. The answer was never objected to as far as the 
record shows. If such objection had been made the sources 
of his knowledge might have been gone into. I am _ not 
satisfied that the passage of the evidence OpiECiES to was 
inadmissible. 7 


debts. | Pie es Ae a ee, ue Sy 
2To sui’ up, I consider that: there: was syidenee to go to he 
jury with regard to all these debts thotigh it was meagre in the 
case of Sevastopolo and A. Stephen. 

I now turn to the second point certified by the Government 
Advocate for all three accused. i 


It isobjected that the sentence in Mengen’s evidence referred 
to three times in the summing up is different to an earlier 


statement of Mengen, and that both statements should have 


been put to the jury. I donot think that there is anything in 
the objection. The earlier statement was made in respect of a. 


loan which was covered by security in respect of the principal 
and not the interest.. In Exhibit 30 the interest on unsecured 


loans is referred toand he is speaking with regard ta. 


Exhibit 30. 


There ts Exhibit. 30 to poe in connection with all these 
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I would now deal with the third point referred by my learned 
colleague. I have already set out what the Exhibits 13 are and 
have discussed them. Mr. Giles’ contention is that they were 
prepared on the principle that unless the interest was certainly 
recoverable it should not go to profit and Joss, that this high 
principle vitiates the whole of it, and that, unless it was con- 
sidered in the light of Holdsworth’s explanation, it should not 
have been put tothe jury at all. Looking at Holdsworth’s 
evidence as a whole and especially that portion of it at page 18 
of his printed evidence I am of opinion that he does not differ 
very much from the other experts. He no doubt said that. 
interest should be certainly recoverable before it was credited 
to profit and loss, but he also said that it might be so credited 
if a debtor had all his ready cash for the moment tied up or 


if he was a man of whom there was no doubt as to his financial 
‘stability. Mr. Giles argued that the statements should not 


have been put to the jury as there was no attempt to prove the - 


-debts were bad or doubtful. It seems to me that the exhibits 


were put to the jury in the right way. They were used to show 
the amount of interest that it was alleged should have been put 
to interest suspense account on the ground that the debts them- 


‘selves were bad or doubtful, whereas it was really credited to 


profit and ‘loss, aiid the Jury were asked to consider which 


portion of the debts themselves were bad or doubtful, as in that 


-case the. “unpaid interest, relating to.such-portion ought to 
‘have. been taken. to: interest: suspense .or deferred interest” 
-account or‘at any rate ought not to have been treated as 
-divisible profit in the profit and loss account.” An attempt was 


made to prove that the debts themselves were bad or doubtful. 


.and this is where Mr. Giles’ argument fails. 


I now turn to the certificate granted by the Government 


. Advocate in the case of the accused Mower. 


The first point I have already dealt with. There was 


-evidence in my opinion from which the jury could, if they so 
-desired, come to a conclusion as to whether Mower’s debt was 
good, bad or doubtful, and as regards the knowledge of Mower 


it is not an unreasonavle assumption that he would know the | 


-affairs of his own firm and of the securities that were pledged 
-with the Bank as security for the firm’s debt, that he would 
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know the fall in the value of the securities from January 1911 
and the position of his firm as set out in Exhibit 26(@). Then 
there are the letter Exhibit 30—whether he saw Exhibit 30 or 
was told of its contents was a question for the Jury to decide— 
and the conduct: of his wife with regard to her moneys as also 
the other inferences that could be drawn as set out in the 
summing up. | : 

The second point in Mower’s certificate I have already dealt 
with. 

- The third is that my learned colleague erred in stating to 
the Jury that “ the Auditor is not therefor the Directors .. . 
to learn on” and in not directing the Jury that the decision in 
Dovey v. Cory (1) governed the matter. The summing up, which 
was very lengthy, must be taken as a whole. In the passage 
referred to the learned Judge was explaining how one of the 
main duties of an Auditor was to protect the shareholders. 
I am unable to hold that the jury were misled by the words 
complained of, nor can I see that the case of Dovey v. 


Cory (1) does govern the matter. In that case the allegation 
that Cory was a party to the fraud was withdrawn and no- 
moral obliquity was imputed to him at the hearing of the- 
appeal. In this case actual fraudulent conduct is alleged. 
against Mower—that he knew the” balance sheet was false. 
when he signed: it. The jury were told to acquit him if 


they had any reasonable doubt about this matter. I cannot 
see that there “has .been any misdirection -in: dealing: with 
Dovey v. Cory (1). 


I now come to the matter of presumptions dealt with by the - 
Government Advocate’s certificate and I would say to com-- 
mence with that the summing up must be read as a whole, and. 


that my learned colleague more than once said that his opinion 


was not binding on the jury. At page 26 of the summing up he- 


said, “I am entitled to give my opinion on this point and on 
other points of facts, but tt is an opinion which does not bind 
you as I said before and you can reject or follow it as you 
think fit.’ Also it must be remembered that all the evidence 


that was before the jury was not always referred to in connec-- 


tion with the passages complained of. 


(1) (1901) A.C., 477. 
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CLIEFORD’S CERTIFICATE. 





1st presuinption—I cannot see any objection to the first 
sentence. As regards the next two there were before the jury 
the facts and considerations I have set out in discussing Atuia’s 
debt. Giving them due weight Iam unable to hold that there 
was any misdirection. 
2nd presumption.—I can see asthing wrong in the words. 
Clifford had a full knowledge that the claim was disputed and 
of the affairs of the Refinery and British Burma Petroleum 


Companies. 


3rd presumption.—This was an opinion, and a strong one, 
expressed by the Judge; but it must be remembered that the 


Jury were told that they were not to be bound by his opinion 


and that they could follow or reject it as they chose. 

4th presumption.—I can see nothing to object to in the first 
sentence. There were facts before the jury from which to 
deduce knowledge as I have shown above in this order. The 
second sentence appears to me to be in order, the more 
especially considering the great knowledge Clifford had of the 
various companies, the shares of which the Bank held as 
pee, for the Cee PODS ie aces Behe ‘adele ce 
written are equally 





relevant to. ae ese sentenee,. and also. en second, nor can I see 
‘any “2 good” reason for objection ” ‘to “the third senténce except : 


STRACHAN’S CERTIFICATE. 


s 


1 st Drcsanplion: —T] have already dealt with. 
2nd fresumption.—It was left'to the jury to form what 


eae they liked. 


ord presumption. Strachan certainly would ee conversarit 


with the estate and its affairs, and as I have ‘said the J udge 
‘expressly told the j jury that TIey were not. to be bound by his 
‘Opinion. 


4th ee —The words appear to me to be justifiable! 


“They are very general and broad. | 
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MoweEr’s CERTIFICATE. 


7st and 2nd presumptions.—I have already dealt with. 

3rd presumption.—The inference the Judge drew was based 
on facts nor was the jury bound by it. He just before said 
that he had introduced his remarks to assist them in deciding 
the two Directors’ actual knowledge. 

4th presumption.—I have already dealt with; but I would 
say that this passage must be read with what preceded it. 
‘There were grounds based on facts for saying that Mower had 
great knowledge of the state of the companies the shares of 
which the Bank held as security. 

_ Sth presumption.—The passage must be taken with what 
succeeds it, and the whole passage seems to me to-be one that 
it was quite fair to put ae for the consideration of the 
jury. 

6th presumption.—It must be remembered that in sdditien 
‘to the letter Exhibit 30, Allan had advised the non-payment of 
a dividend. The jury were asked to consider and not ordered 
‘to draw any presumption. The second sentence may perhaps 
be too strong when the word practice is used; but there was no 


‘such misdirection as could pPOstnly influence the jury in their. 


verdict. 


7th pr esumption. —I can see no objection to the passages | 
and moreover they were mevely an expression of opinion ae 


“the j jury- were told to follow or not as they chose. ~ 

8th presumption. —I can see no objection to these passages. 
They must be read with what had been said before. . There were 
facts from which the jury could come to‘a conclusion. It was 
not a matter of constructive knowledge. There was evidence of 
‘facts from which an inference could be drawn. In saying that 
Mower was not a mere dummy there was.evidence, as has been 
put before us, to show that he was not a mere dummy. His 
Jarge interests alone in the various companies would iead to 
such a cenclusion. Exhibit AA (2).makes Mower the senior 
‘partner. The minute book of the Bank shows Mower peeslete 
‘at meetings. : : os 

9th presumption.—It is pie ed that the Se ienest is irre- 
devant. I.am unable to-hold: that it is -The.sum-was large— 
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over Rs. 70,000. It was at Rs. 7 per cent. Mower returns on 
the Ist August. On the 11th measures begin to be taken to move: 
it out of the Bank and place nearly all of it in Government paper’ 
at 32 per cent. Mower ts a Director of the Bank. The point 
at issue ts whether the balance sheet signed on the Ist August 


was false aid fraudulent to Mower’s knowledge. The relevancy 


of the fact seems to me to be obvious, 

There remains for consideration the last puint referred by 
my learned colleague:— ¥ 

“ Whether the sentences passed on the accused contravened 


_ the provisions of section 71 of the Indian Penal Code.” 


I have no doubt that they do not do so. The essence of the: 
offence under section 420 of the Indian Penal Code is cheating 
and dishonestly inducing the person deceived to deliver: 
property. Here, not one but three persons were deceived, and. 
induced to deliver property, and each one was induced to. 
deliver his property at a different time. It was not one sum of 
money that was delivered but three different sums. The argu-. 
ment that there, was only one deceit practised in respect of all 
three persons does not seem to me to bring the dishonest 
inducing three separate persons within the first part of section 
71 of the Indian Penal Code. It is illustration (b) to that: 


- gection in my opinion Which governs this vase,” aud: not iHustra:. 


tion (a). ° 


now sani he apelicas to “jail -to aes: the ‘sentences 


passed on them. 
Ormond, J.—The second and third auestions referred by the 


Judge relate to the objection of the defence that they were not 
given to understand that it was part of the case for the prose- 
cution that the principal of the debts mentioned in Exhibits 13. 
was doubtful or that the interest on these debts due for the six 
months previous to the 30th June 1911 was doubtful, except in. 
so far as interest on such debts had not been paid and the debts: 
were unsecured. Exhibits 13 were admittedly prepared by 
Holdsworth to show what interest should have been put to an 
Interest Suspense Account instead of to Profit. and Loss: 
Account. Mr. Giles relied upon Holdsworth’s statement that 


anpaid interest on an unsecured debt should go to an Interest: 
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Suspense -Account unless there are very good reasons for 
believing that such interest is recoverable: even so, I think the 
prosecution would be bound to show that there were no good 
reasons for such belief on the part of the accused; or in other 
words, to show that such interest was doubtful to the know- 
ledge of the accused. And the only practical way of showing 
that the interest was doubtful would be to show that the prin- 
cipal of such devts was wholly or in part doubtful. Evidence 
was adduced by the prosecution to show that the principal 
of each of the débts mentionéd in Exhibits 13 was doubtful, 
except Murrey’s—Murrey was called by Mr. Giles to show that 
his debt was good—in order to show that Holdsworth’s reasons 
for putting unpaid interest to a ‘suspense account were 
deficient ; and he cross-examined the witnesses for the prose- 
cution as to the quality of the debts in order to show that the 
interest on these debts could honestly have been thought to be 
recoverable. This would lead one to suppose that he must 
have known that the prosecution were trying to show that 
these debts were doubtful in order to show at least that the 
interest on them was doubtful. Mr. Giles seems to have 
assumed that such evidence was adduced by the prosecution 
principally in order to prejudice the Jury ; but I cannot see any 
ground for this assumption. Mr. DeGlanville understood that 
the purpose for which the prosecution adduced evidence as to 
_ the doubtfulness of the debts mentioned in Exhibits 13 was to 


-show:that.the interest should have: gone to. suspense account; 


and to show that the basis adopted by Holdsworth, in putting 
unpaid interest on unsecured loans to suspense account, worked 
out correctly. It must be remembered that T. A. Fraser’s 
interest was included by Holdsworth in Exhibit 13 (60) because 
he thought it doubtful; and that the principal of this debt is 


not included in Exhibit 18 (a) because he could not say that. 


the principal was not fully secured, whilst the unsecured debts 


of. the Rangoon Oil Company and Solomon on which the 


interest was unpaid are not included in Exhibits 13 because 


Holdsworth considered those debts good. This should have 
been. sufficient to show the defence that Exhibits 13 comprised: 


a list of debts prepared by Holdsworth (principally no .doubt, 


though ‘not invariably, upon the basis. of .the debts being. 
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unsecured and the interest unpaid), in order that the prosecution 
should prove that the interest on these debts was doubtful, and 
should therefore not have been put to Profit and Loss Account. 
In Exhibits 13 Holdsworth has credited payments to interest 
which in strict accounting should have been credited to the 
principal, if the debts were doubtful. This however could not 
have been taken by the defence as an admission by the prose- 
cution that the debts in Exhibits 13 were gocd. Exhibits 13 
were prepared for a certain purpose, viz. to showy the least 
amount of interest that should have gone to an_ Interest 
Suspense Account, and the crediting of payments to interest 
was by way of a.concéssion to the defence. In the Magistrate’s 
Court Holdsworth prepared a “ model” Balance Sheet which 
shows a loss of Rs. 55,000 odd instead of a profit of Rs. 1,62,277 
which would be the result, if the interest on the debts in 
Exhibits 13 were put to Suspense Account.instead of to profit 
and Loss. Ifthe principal of those debts was doubtful and 
put toa Reserve Account the loss appearing in this balance 


sheet should appear as being so much more. But this Exhibit 


39. cannot have been taken by the defence as an admission by 
the prosecution that the principal of these debts was good, for 
the document was prepared at a time when the prosecution. 
alleged criminal breach of trust; which necessarily: involved the - 
badness of these debts. Moreover, Holdsworth explained that 


he. omitted the words “ ‘considered good” against. the item of 


28. lakhs: because as he. said i in. the Magistrate’ Ss Court he did. net 


consider these debts good; and: as he said in the Sessions Court. 
because he was not dealing with the question whether the debts 
were good or bad; and later on he explains that he prepared 
Exhibit. 39° with reference to. two questions, the Interest. . 
Suspense Account and what amount of debts were secured or 
unsecured. In answer to Mr. Giles, Holdsworth says, “ One 
of the grounds, on which I allege the balance sheet is fraudulent. 
and dishonest is that some of the debts which were bad were 
treated as. good.”’ He was. then being cross-examined as to . 
securities, so his. answer I think clearly had reference to. the 
principal of the debts and. not merely to debts.of interest. And 
in. the Judge’s notes it 1s recorded at an early stage of the 
proceedings: that: the doubtfulness of the debts. had been a fact 
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in issue all along. It ts true that the prosecution have not 
- specifically stated what debts they asserted to be doubtful, 
but they adduced evidence to show that many of the debts in 
Exhibit 13 were doubtful and the defence could have had no 
. doubt that any debts asserted by the prosecution to be doubtful 
must be included in those exhibits. Murrey was called by the 
. defence to prove that his debt was good; his subpoena was taken 
-outon 17th Febfuary ; and at a later stage the defence sent for 
Mayor Meagher from Madras to™ prove that his debt was good. 
Allan was examined by the defence to prove that in his opinion 
the other debts were good; and they could have called other 
- evidence if they had been so mended. The doubtfulness or good- 
ness of the debts in Exhibits 13 was gone into both by the prose- 
-cution and the defence. In my opinion the question as to the 
. doubtfulness of the debts in Exhibits 13 was necessarily involved 
in the question whether the interest on those debts should have 
been put to an Interest Suspense Account instead of to Profit 
and Loss, which was admittedly part of the case for the prosecu- 
tion. I think that the defence have no good reason for saying 
that they were misled by the conduct of the case for the prosecu- 
tion, into the belief that it was no part of the case for the 
prosecution that the debts in Exhibits 13 were doubtful. 

The first question referred by the Judge relates to the 
. amendment of or addition to the charge. The amendment was 


fully and clearly explained by the J udge to the Jury (see pages © 


3, 20:and 29 of the:printed copy of the summing up). It is urged 
that the Jury might have given their verdict upon a finding 
simply that the Bank had been kept open and received deposits 
when insolvent: the answer is that that was never the case of the 
prosecution and the Jury were in effect told emphatically that 
they were not to do so. The Judge told the J ury that the case 
hinges entirely upon the Balance Sheet; the keeping open of 
‘the Bank was put to the Jury as a continuing invitation to per- 
sons to make deposits upon the strength of the representation 
contained in the Balance Sheet as.to the Bank’s financial posi- 
tion; and if the Balance Sheet was false and fraudulent, the 
keeping of the Bank open was an aggravation of the dishonesty 
of the Balance Sheet (it being admitted that the financial posi- 
- tion of the Bank became steadily worse subsequent to the time 
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of the signing and publication of the Balance Sheet). The Judge. 
also directed the Jury that they must be satisfied with regard 
to each of the accused that he -knew the Balance Sheet to be- 
false when he signed it. It is urged that the amendment of the: 
charge let in evidence as to the subsequent financial position of” 
the Bank and as to subsequent knowledge of the accused, which. 
would not have been admissible for the purpose of showing the: 
financial position of the Bank on the 30th Juxe previously, or. 
the knowledge of the accused at the time of the signing and 
publishing of the Balance Sheet. Evidence as to the subsequent. 
financial position of the Bank would inmy opinion be evidence. 
to go to the Jury in order to determine its financial position on. 
the 30th June previously, and would also be relevant as to the. 
dishonesty of the accused at the time of accepting the deposits... 
The amendment of the charge was, I think, merely an amplifica-- 
tion of the charge. The accused were charged with obtaining. 
three deposits on three separate occasions by means of a false. 
representation contained in the Balance Sheet: it wasa con-. 
tinuing representation up to the time of the deposit, and in my 
opinion operated as a representation at the time of the deposit,. 
as to the financial position of the Bank on the 30th June. Ifa 
Director innocently signs a false Balance Sheet but subsequently 
comes to know that it is false, it becomes a false representation-- 
by him from that time. The knowledge of the accused as to the: 


: falsity of the Balance. Sheet should. therefore be determined as F 
& at the. time. of. the deposit; ‘and L. think. ‘that the. J udge should. 
have directed the Jury to that effect. The direction of the. 


J udge that such knowledge should be determined as at the time 
of signing or issuing the Balance Sheet was, however, in favour 
of the accused. The financial, position of the Bank and know- 
ledge of it by the accused at the time of the deposit were also, I 
think, relevant facts; for if the deposit i is not dishonestly received. 
there is no-cheating. In my opinion the amendment of the. 
charge was not bad in law and the accused were not prejudiced. 
thereby. | ; 

‘The last question catneet by the. Judge is whether SeeOn ; 
71 of the Indian Penal. Code i is, contravened by three consecutive, 
sentences having been. passed. on each. of the accused.. The_ 


offence i in respect of each of the three deposits was a separate. 
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‘and distinct offence and therefore section 71 has not been con- 
‘travened. I have no doubt that the Judge when awarding the 
sentences considered them in the aggregate; and I think it would. 
‘have been more appropriate if the accused had been sentenced 
to the aggregate amount of the three sentences in respect of 
each offence, the sentences to run concurrently. 

The first question referred to us under the certificate of the 
‘Government Advocate in the case of Clifford and Strachan, is 
whether the Judge misdirected the Jury in failing to direct that 
‘there was not sufficient evidence for them to decide whether 
-certain debts were bad, etc. This means:—Was there any 
-evidence to go to the Jury upon which. they could come to such 
findings? In my opinion there was such evidence as to each 
‘of these debts. If so, that disposes of this question, but 
Mr. Giles was allowed to argue that the Judge had otherwise 
misdirected the Jury on certain matters in connection with some 
of these debts.- This Court has no power of Revision in cases 
‘tried by it in its Original Criminal Jurisdiction, except such as 
is given to it by section 434 of the Code and by section 12 of the 
‘Lower Burma Courts Act. Such power must be construed 
‘strictly and as being limited to the necessity of the case when 
determining the question.or questions of. Jaw-referred.- -In- my 
opinion the Court has no power to question the decision of any 
points of law other than those referred by the Judge‘or referred 
under the certificate of the. Governnient Advocate. As regards 
the application of the decision in Dovey v. Cory (1), that case 
decided that a Director may trust his co-Directors, and if he is 
jn fact ignorant of the fraud perpetrated by them, he is not 
jiable in damages. The question left to the Jury in this case. 
-was:—lIfthe Balance Sheet was fraudulent, had the three accused. 
respectively knowledge of its falsity? I fail to see how the 
decision in that case of Dovey v. Cory (1) governed the present 
case, or that the Judge misdirected the Jury as to the law in 
connection with that case. | 

I see no misdirection in the Judge’s reference to Mr. Meugen’s. 


“evidence. I understand Mr. Meugen’s evidence on this point to 


‘be, that if interest ona debt is credited to deferred interest. 


Rt (1901) A:C., 477. | 
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account it follows that the principal should be reserved against 
-as a doubtful or bad debt unless there is security sufficient to. 


cover the principal; and that crediting interest on unsecured 


' loans to Interest Suspense Account presupposes that they are 


doubtful debts. | 

With regard to the “presumptions” referred to in the 
Government Advocate’s certificates, they are inferences which 
the Judge suggests to the Jury should or couid be drawn from 


certain facts. One of the directions complained of is at page 


10 of the printed summing up where the Judge says that “ the: 
Directors and the Manager of the Bank would be likely to 
follow the fortunes of such a debtor as Attia with special 
interest.” If the only fact to support this inference was that 
Attia some years before had been connected with Mower & Co. 
itself, there would be no evidence to go to the Jury to find 
knowledge on the part of the accused as to Attia’s financial 
position in June i911. But the summing up must be read asa 
whole and there was other evidence to support a finding as to- 


~such knowledge. The Judge impressed upon the Jury that they 


alone were to decide the facts and to draw such inferences as. 
they thought reasonable. As to the other alleged misdirections. 
mentioned in the certificate of the Government Advocate, in 


my cpinion they are not misdirections. There is evidence in 


each case from which the Jury could draw the inferences sug-- 


gested... L would dismiss these applications. . 


..._ -womey,.J—-The reasons. for-amending the cranes are as. 
- get out inthe summing up. Seeing that the. condition of the 
Bank grew steadily worse in the interval between the issuing 


of the Balance Sheet and the receipt of the deposits—2to 24 
months later—it seemed to me that this fact was highly relevant: 
in determining the intention of the accused when they accepted 
the three depositors’ moneys in October and November. The 
three offences were incomplete until then, and if the Balance 
Sheet was issued dishonestly, the dishonesty was aggravated 
by keeping the Bank open when its condition was worse even 
than its true condition on August Ist. The representation 
made by the Balance Sheet was that the Bank was in a sound 


_ state and there was a continuing representation to this effect up- 
to the time when the deposits were paid in. Butthe Jury were: 
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strictly cautioned against finding the accused guilty on this part 
of the charge alone. They were told also that they need not 
concern themselves as to the precise date on which the Bank 
actually became insolvent in the sense that all its canital and 
reserves were exhausted. This question was not fully investi- 
gated at the trial and J do not think it was a material question. 
It was shown that the Bank if not actually insolvent was at any 
rate in a desperate plight when the deposits were received. 

If after the Balance Sheet had been issued, the Bank had 2 
sudden access of prosperity which placed it in a sound condi- 
tion by the time the deposits were received, there would then 
have been no cheating. For though the accused may have 
intended to cause wrongful gain or wrongful loss when they 
issued the false Balance Sheet this dishonest intention could no 
longer be imputed to them at the time of accepting the deposits 
if the state of the Bank at that time agreed with the representa- 
tion made by them. It appears to me that the dishonest 
intention in August would not be punishable as cheating if the 
intention at the time of accepting the deposits was not also 
dishonest. _ 

As regards the principal of the debts we have heard the 
learned counsel for the defence at great length on their com- 
- plaint that this part of the prosecution case was left in obscurity 
_ until a late stage of the trial and then suddenly sprung upon 
them. It is true that printed statements were. put in embodying 
“in statistical form thé witness Holdsworth’s opinion as to the 
amounts which ought to have been shown as “ secured,” 
and “ unsecured,” and the amounts which should have gone to 
an Interest Suspense Account, but we have no specific state- 
ment anywhere in the evidence of the amount of principal 
which should have been shown as doubtful or bad or else 
should have been reserved against. But it is clear that 
evidence was led in the Magistrate’s Court for the purpose of 
showing that the unsecured portions of the debts in Exhibits 18, 
etc., were doubtful or bad, and this evidence was repeated at 
the Sessions trial. The accused Mower’s learned advocate 
admits that the principal of the debts was called in question in 
the Magistrate’s Court with reference to a proposed charge 
under section 409 of the Indian Penal. Code and that this 
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TOTS. evidence was also relevant on the question of crediting unpaid 
G.S. interest to profit and loss. No charge was framed under 
Mee section 409, but the interest question was admittedly a main 
ae ground of attack by the prosecution in the Sessions trial no 


ae less than in the Committing Magistrate’s Court. The evidence 
as to the principal cf the debts being relevant on that question 
in the Magistrate’s Court was equally relevant in the Sessions 
Court, and that being so, I think the Court was bound to 
consider this evidence in all its bearings, that is to say, 
the Court had to determine whether the unsecured part 
of the principal should have been treated as doubtful in 
the Balance Sheet, and not merely with the question whether 
the interest on these debts should have been put ‘to Interest 
Suspense. 

The learned advocate for Clifford and Strachan does not 
admit that any question as to the doubtfulness or badness of 
the principal was ever put in issue by the prosecution. He 
contends that the evidence on this part of the case was called 
merely for the sake of prejudicing the minds of the Jury against 
the accused. He also urges that this evidence goes but a very 
little way towards establishing the doubtfulness of the debts, 
and that the defence could not be expected to see that the 

“principal of the debts was really impugned where the attack 
was so feeble as to be beneath contempt. But the cross- 
‘exaihination of.the first. witnéss Holdsworth indicates that 
there. was:at.any rate at that time no illusion as to this part 
of the prosecution case. It seems to me that it was clear on 
the surface of the case that the unsecured portions of the debts 
shown in Exhibits 13 (a), etc., were challenged by the prosecu- 
tion as doubtful or bad debts throughout the trial and that no 
mystery was made about it. These exhibits include all the 
debts which were admittedly reckoned as bad by the Bank 
itself at the July audit, and as regards the other debts it was a 
matter of clear inference that the prosecution challenged them 
as doubtful. For it is only when the unsecured portion of 
a debt is doubtful that any question arises of putting the 
unpaid interest on it to Interest Suspense, and this was in fact 
the line taken throughout the trial by the defence no less than 
by the prosecution. I therefore adhere to the opinion I 
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‘expressed in summing up the case that the complaint of 
surprise is unfounded. 

With reference to Exhibits 13 (a) and the connected state- 
ments relating to unpaid interest, I concur in Mr. Justice 
Ormond’s remarks. I think he has analysed correctly the 
arguments placed before us with reference to these exhibits. 
The facts that the debts in Exhibits 13 (a), etc., were to a large 
extent unsecured and that the interest accruing on these debts 
had remained unpaid for a long time were indications that the 
debts were doubtful. These were no doubt the primary grounds 
for Holdsworth’s opinion that the interest should have been 
provided for in an Interest Suspense Account and not taken as 
earned income. But the prosecution did not let the case rest 
on these indications alone. They produced evidence both 
‘before the Magistrate and at the trial to show that the debts 
were doubtful debts, and the defence endeavoured to rebut this 
‘evidence in some cases. The Exhibits 13 (q), etc., were put to 
the Jury as showing the amounts of the debts and the amounts 
of unpaid interest and the credits to the various accounts during 
the half-year and it was left to the Jury to decide on all the 
materials before them whether the prosecution had made out 
their case that the debts were in fact doubttul or bad to the 
knowledge of the accused. 

It is said that Holdsworth treated all the debts in Exhibits 
13 (a), etc.; as good debts except the Refinery Company’s debt 
bécattise in Exhibit 13 (dd) he gave credit towards interest for 
all payments during the half-year except on the case of the 
Refinery’s debt. It would have been more logical if he had 
treated all the debts as he treated the Refinery’s debt, and the 
reasons which he gave for the difference of treatment are 
unconvincing. I mentioned this point to the Jury. But his 
intention was clear enough. It was to show the amount which 
in his opinion ought to have gone to Interest Suspense on the 
assumption most favourable to the accused, namely, the assump- 
tion that all receipts during the half-year may properly be 
reckoned in reduction of the accrued interest instead of being 
reckoned as part satisfaction of the principal, the latter being 
‘the natural course to follow in the case of doubtful or bad 
‘debts. . : 
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I cannot see that the Jury were misdirected as to the value: 
or effect of these exhibits. 

If there was a complete absence of evidence as to the doubt-. 
fulness or badness of the various debts it would have been 
necessary to instruct the Jury to that effect. But this was not’ 
the case. I reminded them of the principal facts appearing in 
evidence with regard to each of the debts, leaving it to them to. 
decide as to the sufficiency of the evidence. I do not think that 
this method of dealing with the matter was incorrect. The: 
learned Officiating Chief Judge has given a summary of the 
evidence relating to the debts and has nientioned several points. 
which were not specifically noticed in the summing up. It is. 
tunnecessary for me to go over the same ground. But as regards: 
Mower & Co.’s debt it is desirable to refer to Exhibits 92 (a) 
and QQ(I) which are now relied upon as showing that Mower 
& Co. had a large margin of security which could have been made 
available for their debt to the Bank of Burma. Exhibit 92 (a): 
was put in by the prosecution and it was never contended by the: 
defence that the securities shown in that exhibit as lodged with 


the Bank of Bengal and Perchiappa Chetty were more than 


sufficient to cover the liability of Mower & Co. to those creditors. 
Towards the close of the case OQ and QQ(D were put in by 


the defence but only for the purpose of showing that Clifford 


had disclosed the position of affairs uiureservedly to the Bank of 
Bengal when he went to Calcutta in November 1911 to ask for 
assistance from ‘that. Bank. Jt was not suggested at any time: 
during the trial that these securities would yield a surplus so- 
that Mower & Co. could have given a second or third lien on 
them to the Bank¢of Burma. The values of the immoveable 
property mentioned in the exhibits was not examined and the 
terms of the first and second liens to which the securities were 
already subject were not disclosed. The Exhibits 92 (a) and 
QQ(I) went to the Jury without any allegation on the part of 
the defence that they bore upon the question of the goodness or 
badness of Mower & Co.’s balance due to the Bank of Burma. 
They have been referred to now merely as showing that the 
defence were misled into thinking that the goodness or badness 
of Mower & Co.’s debt was not in issue. But, as J have already 
said, I think there is no foundation for this complaint. As the. 
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defence did not rely upon Exhibits 92 (a) and QQ(D for the 
purpose of proving Mower & Co.’s balance to be good, I think 
it must be inferred that this method of proving it would not 
have been successful. | 

.. With regard to the Aung Ban and Refinery Companies’ debts 
I wish only to say that the process which a creditor would have 
to follow in order to recover the shares distributed by the liqui- 
dators was nox fully investigated at the trial. It was no doubt 
incorrect to suggest that the creditor could only follow up the 
shares in the hands of the persons now holding them. The 
matter has now been threshed out and the conclusion arrived at 
is stated in the order of the learned Officiating Chief Judge. It 
shows, I think, that I was right in instructing the Jury that the 
Bank had very little prospect of recovering any substantial part 
of the distributed shares. 

Mr. Meugens said that if the unearned interest on a debt is 
credited to deferred interest it does not follow that the principal 
should be reserved against as a doubtful debt, and this remark 
was not repeated by me to the Jury. He explained this remark 
by saying that the security might be sufficient to cover the 
principal but not the interest. Later on, when telling Mr. Giles 
his own accord that crediting interest on unsecured loans to 
Interest Suspense presupposes that the unsecured loans are 

doubtful: He probably assumed that ‘the debtors referred to 
iti “Allan’s letter had furnished all the security they possessed 
(as indeed appears to have been really the case—sce Exhibit 6). 
If the debtors were people of undoubted financial capacity apart 
from the security they had furnished, Allan would not have 
made this recommendation at all. 

In the circumstances I do not think that there was any 
inconsistency between Mr. Meugen’s first remark and his second 


remark which was made with special reference to the circum-_ 


stances of this case as indicated by Allan’s letter. I cannot admit 
therefore that there was any misdirection in what I said to the 
dJiry as to Mr. Meugen’s opinion about Interest Suspense. 

As regards Attia, Mr. Justice Hartnoll has indicated the 
main grounds for thinking that this debtor of the Bank was 
closely connected with Mower & Co., even after he ceased 
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to be a partner in the firm. Looking to all the circumstances 


appearing in evidence on this point and especially to the fact that 
Mower & Co. were guaranteeing Attia’s debt to the extent of 


13 lakhs, I think it is a reasonable inference that the Directors 
and Manager would follow his affairs closely. 

The Director Clifford certainly knew in July that practically 
the whole of the claim against the British Burma Petroleum 
Company was disputed. The Bank would bring serious pres- 
sure to bear on the British Burma Petroleum Company by suing 
them on the liquidators’ claim for £70,000 or by threatening 
such asuit. ° The effect ofsuch a suit at that time would be highly 


‘detrimental if not ruinous to the British Burma Petroleum 


Company. I think this is clear from Mr. Williamson’s evidence 
and from the terms of the Trust Deed. Asa Director of the 
British Burma Petroleum Company and as a partner in Mower 
& Co., the Managing Agents, the accused Clifford could hardly 
be ignorant of the factors governing the situation. 

I stated the inference which appeared to me to be deducible 
from the facts as to Mower and Clifford’s strong motive for 
keeping the Bank afloat. The inference was justifiable in my 
Opinion, but it was left to the Jury to form their own conclu- 


sion. 


---The use of the word “ opportunities” in ‘this passage was 
no doubt unsuitable. But I do not think the Jury could have 


_been- misled by it, "The meariing.of the whole.passage from 


2 ‘ which. this is..abstracted..was. plainly. that :the:.Jury should 


decide whether Mower and Clifford had actual knowledge of 


the state of the debts and securities, and the Jury’s decision 


was to be based on the evidence before them showing the close 
connection of the two Directors with the affairs of the debtor 
companies (Aung Ban, Refinery, and Mount Pima) and with 
Attia and Cotterell. 

As regards the second extract from page 24 I can see no 


valid ground for objection. It was admittedly a time when 


Mower & Co.’s financial resources were strained to the 


utmost and when the shares in the Mower Companies which 
formed the bulk of the securities held by the Bank had much 
depreciated.. Moreover, the Director Clifford’s attention had 
been drawn specially to the critical condition of the Bank’s 
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affairs by the Auditor’s advice not to pay a dividend. In 
these circumstances, I think the presumption was justifiable 
that Clifford who was the only Director in Rangoon was 
cognizant of the principal factors by which the profit of 
Rs. 1,62,000 was arrived at, and this presumption is borne out 
by the report of his own speech to the shareholders on the 16th 
December (page 46 of the Minute-book, Exhibit 4). 

The grounds stated in paragraphs 1 and 2 have already 
been discussed in my remarks on Clifford’s certificate. As 
regards the passage on page 10 of the summing up it seems 
to me that there is nothing unreasonable in presuming that 
Bank Managers are conversant with the financial affairs of 
borrowers. It is a principal part of their business to keep 
themselves acquainted with the vicissitudes of fortune that 
befall the clients of the Bank. Of course Bank Managers 
sometimes neglect this part of their business, and if a Bank 
Manager lost touch with a borrower through mere negligence 
he might go on honestly reckoning the debt a good debt after 
it had become doubtful. But I do not think there was anything 
wrong in reminding the Jury. of the general course of business 
in this matter. They were in_a position to judge for themselves 
whether the accused Strachan pelonges to the class of merely 
- negligent Managers. -.-- mas 

I see nothing wrong in this passage. Strachan admitted 


that he discussed the - question of the. disputed clatm with 


the et and extent of the dispute. ‘This being SO it was 5 lett 
to the Jury to draw their own conclusion as to what Strachan 
was told by Clifford. 

The inference suggested in this passage as to Stephens & 
Son’s estate appears to be correct. As to the admissibility of 


the witness Sen’s evidence about the solvency of the estate at. 
various periods, I have nothing to add to what has been said 


by the learned Officiating Chief Judge. 


The passage objected to on this page is little more than a. 


repetition of what was said on page 10 and I have already 
referred to that. 

The learned Officiating Chief Judge has referred to he 
evidence indicating that the unsecured balance of Mower &Co.’s 
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debt was doubtful to the knowledge of the accused and I have 
nothing to add to the remarks I made on this point in dealing 
with paragraph 1 of Clifford’s certificate. 

] have already dealt with paragraph 2 of Mower’s certifi- 
cate. It is the same as paragraph 2 of Clifford’s certificate. 

In paragraph 3 it is stated that I misdirected the Jury in 
stating to them that the Auditor is not there for the Directors 
and Manager to lean upon and in not directing them that ne 
decision in Dovey v. Cory (1) governed the matter. 

My remarks as to the functions of an Auditor are in a part 
(page 21) of the summing up entirely distinct from my remarks 
on the Dovey and Cory case (page 25). In dealing with Auditors 
I pointed out that their principal duty is to protect the share- 
holders, to see that the Directors and Manager are issuing 
true Balance Sheets. In that connection the statement that 
the Auditor is not there for the Directors and Manager to lean 
upon seems to be appropriate. The Jury would understand 
that I was merely emphasising the principle that it is the share- 
holders who are entitled to rely on the Auditor as a check on 
the Directors. The remark would have required qualification 
if I had used it in commenting on Dovey v. Cory (1) in a later 
part of the charge to the Jury. I pointed out to them the 


‘differences between the facts of that case and this, but did not 
eall attention to the ruling of the House of Lords which was to 


the effect. that: the: Director Cory.vas.not bound to go into. 
details: himself and. -was. not .to.. blame. for. acting on the 
assurances of his co- Dinestor and. Manager that-all was as it 
should be. It seems to me that the present case is sharply 
distinguished from Dovey and Cory by the evidence direct and 


. indirect of knowledge on the part of the accused Mcwer and 


Clifford who were not only Directors of the Bank but them- 
selves constituted the firm of Mower & Co. which with its 
connected Companies and firms absorbed by far the greater 
part of the funds of the Bank, and who apparently instituted 


the Bank with the main object of financing these various 


enterprises. Having regard to Mower’s arrival from England 
on the very day on which he signed the Balance Sheet it might 


(1) (1901) A.C., 477. 
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Shave been better to remind the Jury expressly that Mower, 
if he had no reason for suspicion, was entitled to accept the 
figures as set before him by the Manager and Auditor. But I 
-do not consider that the omission amounted to a misdirection 
in the circumstances. 

The learned Officiating Chief Judge has dealt with the 
‘presumptions or inferences extracted in this paragraph and I 
‘concur in his remarks. In each case I merely stated to the 
.Jury my own opinion as to the inferences that might be drawn 
‘from the facts appearing in evidence. [ think the inferences 
‘were reasonable, but in any case the Jury were left free to 
‘form their own opinion on the facts. 

As tc the sentences I agree with my learned colleagues. 
“The money was taken from the three depositors each on a 
-different date, and as I have already pointed out the dishonest 
intention which is the gist of the offence in each case is not 
merely the dishonest intention when the Balance Sheet was 
issued but the dishonest intention at the time when the offence 
was completed by the acceptance of the deposit. I cannot 


“see therefore. how the three offences can be regarded merely 


-as parts of one composite offence under the first part of 
-section 71 of the Indian Penal Code. | yo. ee 
~"“Tconcur therefore in thinking that the three applications 
should be dismissed. . ae 


Charge to the Jury. - - 


_ GENTLEMEN OF THE JURY,—It is nearly eight weeks since 
you were empanelled for the trial of this case, which is perhaps 
as important and at the same time as intricate as any case in 
the history of the Chief Court. It would be difficult for me to 
speak too highly of the patience and attention with which you 
have followed these lengthy proceedings and of the personal 
‘sacrifices which you have made in attending Court for so many 
days. I feel confident that you now have a thorcugh grasp of 
‘the main facts of the case and the questions which you have to 
decide. Several questions of law have been raised on which it 
‘will be my duty to instruct you, and in the course of summing 
ap the evidence I shall have to express my opinion, more or 
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less strongly on the principal questions of fact. On questions 
of law you have no alternative but to accept my decision; but 


where the question is one of fact you must always remember 


that the duty of deciding it rests with you alone. Though I 
may tell you what strikes me asa reasonable conclusion from 
the evidence on any particular point you are not bound to 
agree with me in ny opinion but you are at perfect liberty to 


form your own judgment. I am exceedingly glad that there 


are several gentlemen on the jury with an intimate knowledge 


of banking and accounts, men who are specially competent to 


deal with the difficult questions of banking practice and proce- 
dure that have arisen in the case. It relieves me of much 
anxiety to know that the decision of the case rests with men of 
business who will be ableto apply ordinary business standards 
in weighing the evidence and the probabilities. It is alsoa 
great source of satisfaction to me that the three accused have. 
been so very ably defended. You have been addressed for 


several days. by the learned counsel for the defence and I think 


there is no point and no argument to be urged in their favour 
which has not been laid before you fully and clearly. What-. 
ever may be the result of the case I think the accused persons. 
will at any rate be unable to reproach their advocates with 


want of skill- or-wantof-zeal-in-their defence.-.--. 


Now I willsay a few words as to how this case came to be. 


_instituted.. The accused Mr. Mower and Mr. Clifford were 
. Directors and thé accused Mr. Strachan was the Manager of 


the Bank of Burma, and a balance sheet with Directors’ report 
was issued over their signature on the 4th August 1911 for the 
half-year ending 30th June. This balance sheet represented 
that the Bank had earned a large profit during the half-year 


and out of this profit it was recommended by the Directors that. 


a dividend at the rate of 7 per cent. per annum should be ‘paid 
to the shareholders; that is the same rate as in the previous 
half-year and I think in the half-year before that also. It is 
beyond dispute that the position of the Bank, according to this, 


report and balance sheet, was sound and prosperous. The. 


Rev. Mr. Cumming on reading the report and balance sheet. 
thought that the Bank must be exceedingly prosperous. Mr.. 
Black, an experienced Banker, says that the balance sheet. 
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appeared to him sound and satisfactory. The balance sheet 
was certainly calculated to create public confidence in the 
stability of the Bank and to lead depositors to believe that 
their money would be safe if they placed it in the Bank. Less 
than three months afterwards the affairs of the Bank had come 
to such a pass that without assistance from outside the Bank 
must close its doors. The Directors applied to the Bank of 
Bengal for assistance and as that Bank could not see its way 
to give the desired assistance, that is to say, could not accept 
the proposal to take over Mower & Co.’s loans aggregating 
some 45 lakhs of rupees, the Bank closed on the 13th Novem- 
ber: it was then clearly impossible to carry on any longer. A 
large number of deposits were falling due in November and 
there was good reason to believe that all deposits would be 
withdrawn: a feeling of uneasiness about the Bank was 
abroad, the shares of the Bank were falling and a run on the 
Bank was imminent. The Manager and Directors realized 
that it would be impossible to issue a favourable balance sheet 
for the half-year‘ending 31st December 1911. It is clear that 
the continuous fall in the value of the securities lodged with 
the Bank had a good deal to do with the collapse, but the mere 
fall of securities was not sufficient by itself to account for it, 
for the fall in securities was a phenomenon that affected other 
Banks also. At any rate the striking contrast between the 
prosperous outlook of the Bank as represented in the-balance 
‘sheet of the 30th June and the report issued’. with: the balance 
sheet and the actual state of affairs after'such a short interval 
gave rise, after the closing of the Bank, to an enquiry as to the 
truth of the statements and the figures in the balance sheet 
and report and the present prosecution is the result of that 
enquiry. Itis alleged by the prosecution that the balance 
sheet and Directors’ report were false and fraudulent to the 
knowledge of the Directors and Manager; that instead of 


making a profit the Bank had in reality suffered a loss 


during the half-year; that if the truth were known about this 
a.run on the Bank would have inevitably followed and that the 
accuséd persons issued the balance sheet and kept the Bank 
open with the object of deceiving the public and concealing the 


true state of affairs on 30th June, rather I should say on 4th 
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August, the date on which the balance sheet was issued,. The 
closing of a Bank is an event that gives rise to all sorts of 
comments in the Press and among the public. It is now 17 


months since the Bank of Burma closed and during that time 


the conduct of the Directors and Manager, their motives and 


intentions, the volicy by which they were guided, and the 
causes of the collapse of the Bank—all these matters have 
been the subject of gossip in clubs, hotels, ana other resorts. 
Also when a Bank fails the air is filled with the lamentations 
of the unfortunate people who have lost their money 
and the atmosphere generally is not clikely to be friendly 
or even fair to the management of the Bank. We know 
from the evidence in this case that the general attitude 
towards the Directors and Manager was one of resentment, 
not to say hostility. This being so, the learned advocates 
for the defence were certainly right in warning you to 
free your minds from all prejudice, and I cannot too strongly 
impress upon you the importance of-doing so. You should 


clear your minds asfaras you can from anything you may 


have read in the newspapers, or heard spoken outside about 
this case. You aretodeal with it in the light of what you 
have seen and heard in this Court and to discard everything 
else. The materials for- your decision are the evidence that 
has been put before you and the inferences you can draw from 


that evidence : as s reasonable and sensible men. of business. It 


your decisions on Wiese faatcriale end. on notne: else. It is 


perhaps hardly necessary for me to remind you also that the 
accused are not on their trial for mismanaging the Bank or for 
dealing imprudently with its affairs. You may have formed 
opinions adverse to the accused on this score, but however 
imprudent their management may have been that is nota 
matter which should influence your decision at.all. It is not 
part of the charge that the accused mismanaged the affairs of 
the Bank. The charge against the accused is briefly that, by 
means of a false balance sheet and Directors’ report and by 
keeping the Bank open as a going concern after it had become 
insolvent, they deceived certain specified persons and dis- 
honestly induced these. persons to deposit their money in the 
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‘Bank, with the result that they lost their money or the greater 
-part of it.. Three persons are picked out from the mass of 
depositors because the law does not permit of more than three 
charges of the same kind to be tried jointly in one trial. 
Strange as it may seem, to issue a false balance sheet does not 
“by itself constitute a substantive offence under the Indian law. 


It is an offence under section 74 of the Companies Act not to 


issue a balance sheet at all; the Directors are bound to issue 
.a balance sheet and. if they fail todo so they are liable toa 
fine under that section, but there is no specific offence of 
.issuing a balance sheet knowing it to be false and fraudulent. 
The prosecution were therefore obliged to have recourse to 
that part of the Indian Penal Code which deals with cheating. 
Cheating is defined in section 415, Indian Penal Code (reads 


it). That isthe general definition of cheating, but you see: 


that it includes some kinds of cheating that do not concern us 
at allin this case. The whole of the latter part of the section, 

for example, has nothing to do with this case at all: the part 
about intentionally deceiving the person and so on, that is not 
germane to this case at all. We are concerned-only with the 
“kind of cheating which is described more fuily in the later 
section of the Code which makes it a punishable offence to 
. cheat; and thereby dishonestly inducé the person deceived to 
deliver any property to any person. The accused are charged 


“with cheating in this way the three depositors named in the 


charge sheet. This kind of cheating, that is cheating by 
-dishonestly inducing the delivery of property, is of course 
included in the general definition which I have just read, but 
‘the law regards it as an aggravated form of cheating and 
therefore provides for it in a separate section which is section 
420. The only part which concerns us is the first part, “ Who- 


-ever cheats and thereby dishonestly induces the Dersan deceiv- : 


oe 
7 


ed to deliver any property to any person, 


shall be punished ” and so on (section 420). You will see that: 


the elements of the offence are, that the accused has deceived 
some person and that the accused has thereby dishonestly 
induced the person deceived to deliver property to any person. 
“The word “ property ” includes money and the word “ person 


‘includes a Company, :such as a Bank. Thus the offence is- 
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1913- committed if the depositors named in the charge or any of them, 
GS. have been deceived by the accused and have been dishonestly- 
Sey induced by the deceit to pay money into the Bank. But it is. 
KING- very necessary to explain to you that the word “ dishonestly ” 


EMPEROR. ; ibis 
— in this section or in the Penal Code generally is not used in its. 


loose popular sense but is strictly defined in the Penal Code. 
and I will read the definition to you (reads section 24). Yousee, 
he must do that with an intention of causing wrongful gain to. 
one person and loss to another person: Then the words,. 
“wrongful gain” and “wrongful loss,’ also have a technical 
meaning as used in the Penal Code (reads section 23). The word 
“ unlawful” there is not defined in.the Penal Code, but there can 
be no doubt, I think, that it applies to such a case as the issue of a 
false balance sheet to the public and that a Bank which obtains. 
money in that way is not legally entitled to it. If the Bank 
obtained money by issuing a false balance sheet, then that gain 
would be wrongful gain. But you will observe that in the defi- 
nition of “ dishonestly ” the intention of the doer is an essential 
ingredient. A man’s act may cause wrongful gain or wrongful 
loss, but it does not necessarily follow that he is dishonest if it. 
was not his intention to cause the wrongful gain or wrongful 
_ loss: so that, in a case of this kind, you have to determine 
whether the accused had’ the dishonest ‘intention that the law 
expressly requires. Now, a man’s intention is something hidden 
in his mind and. the. only way to discover the riature of his. 
. intention-is-to observe. -his external. acts,--words and conduct. | 
You have riot only to lock at what he did and ‘said but you have 
to consider also what must have appeared to him at the time to . 
be the natural consequence of what he said and did. From 
these observations and consideration you can determine by 
inference what was his intention in saying or doing it, for a 
man is presumed by law to intend the natural and ordinary 
consequences of his acts. Thus, take the case alleged by the. 
prosecution against these accused—the case of a Bank weighed 
down by a large amount of debt which there is little or no pros- 
pect of realizing. The Directors and the Manager in these 
circumstances conceal the true state of affairs by issuing: a 
false balance sheet representing the Bank to be in a sound and. 
flourishing condition, and they keep the Bank open and continue. 
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to invite and receive deposits for over three months, just as.if 
everything was in order, and in consequence of this action of 
the Directors and the Manager members of the public deposit 
money, all of which they lose by the failure of the Bank soon 
afterwards. If such were the circumstances—I am of course 
--only now putting the prosecution case in a purely hypothetical 
form—it would be right to presume that the Directors and 
Manager intended to cause wrongful loss to depositors and 
wrongful gain to thersselves, which loss and gain resulted as 
the natural consequence of their acts. It matters not what the 
motive was. Motive and intention are two ditferent things. In 
the hypothetical case which I-have just put to you the motive 
might be to enable the Bank to prevent the collapse of a number 
of commercial ventures in the success of which the Bank or the 
Directors of the Bank were more or fess directly interested. 
There would be nothing necessarily improper in such a motive, 
but if wrongful gain or wrongful loss is intentionally caused it 
matters not what the motive was. The motive does not affect 
the criminality of the act or series of acts concerned. It there- 
fore comes to this. You cannot find the accused guilty of 
cheating as charged unless you are satisfied that the balance 


sheet was in fact false to the knowledge of the accused; that. 


the natural régult of publishing this balance sheet and keeping 
the Bank open was the payment of money into the Bank by 
depositors and that in the circumstances of the case the depo- 


_-sitors would as a natural consequence lose their-money: or part — 


-of their money. You will remember that I altered the charge 
‘by adding certain words “ intentionally keeping the Bank open 
asa going concern after it had ceased to be solvent”. The 
reason for this addition is that the publication of the balance 
sheet alone did not complete the inducement to depositors. 
Even if the balance sheet were false there could be no cheating 
unless the Bank was kept open afterwards. The balance sheet 
awas published in August 1911 but the last of the three payments 
‘did not occur until the 9th November. The balance sheet, 
‘therefore, was before the public throughout the intervening 
‘period and the feeling of security engendered by the balance 
sheet and Directors’ report was operative up to the time of the 
- Jast.of the three deposits in November. During all this time 
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the Bank kept its doors open for the receipt of deposits among: 
other things. If the purpose of issuing that balance sheet was. 
to deceive the public as contended by the prosecution, the- 
action of the management in keeping the Bank open was a neces-- 
sary factor in the execution of that purpose. In other words, 
it may be said according to the prosecution that the Bank was 
kept open in pursuance of a design of which the first overt act 
was the issue of a false and deceitful balance sheet. 

Now the Bank was a Company incorporated under the Indian: 
Companies Act and limited by shares. The Act prescribed the: 
form of balance sheet of which you have’copies. It is laid down 
in the Act that the balance sheet is to contain asummary of the - 
property and liabilities of the Company arranged under the heads. 
appearing in that form or as near thereto as circumstances 
admit. The act requiresa balance sheet to be published yearly, 
but in the Articles of Association framed for this Bank under the 
‘Act itis further provided that a balance sheet shall be published 


~ half-yearly and you may take it that the provisions of the Com- - 
panies Act regarding balance sheets apply fully to this balance 
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sheet of the 30th June 1911. I should tell you that the provi- 


sions about issuing balance sheets are contained in-the part of — 


the Act which relates to the “ Protection of Members, ” that is, 
‘shareholders. The balance sheet is intended by law to be a cor- « 


rect summary of the Companies’ financial position, so that all 


- who. have relations with the Compary may havé means of know- 


ing how the Company stands financially and.whether it is safe 
to deal with it. ‘I should also point out that a Bank balance 
sheet is not necessarily a true balance sheet merely because it. 
sets forth correctly the totals of the different accounts in the . 
Bank. It would be no safeguard to the public unless it showed 
with reasonable fidelity the true state of affairs in general terms. . 
Thus, if credit were taken in the books for assets which did. not - 
exist or if the assets were grossly overstated in the: books-and . 
transferred with arithmetical correctness to the balance: sheet: 
with the effect of inflating the assets by large fictitious: sums : 
then the balance sheet would be a false balance sheet'though it~ 
might be in perfect agreement with the books of the Bank. 

You have seen many balange sheets in the course of this case - 
and it is evident from these that the prescribed form is not: 
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strictly followed in practice—there are wide departures from 
it—for example, the assets side of the prescribed form has a 
heading “ Doubtful and Bad debts.” But though probably every 
Bank has some doubtful or bad debts included amongst its assets 
you will search for them in vain in the balance sheets. They 
are there but only ina veiled form being included among the 
debts considered? good. We have the opinion of several expert 
accountants that this course ts unobjectionable but with this 
important proviso, viz., that the bad and’doubtful debts are fully 
reserved against on the liability stde of the account. That pro- 
Viso is essential; for example, the Bank of Burma admittedly 
had some Rs. 2,94,000 doubtful or bad debts which they showed 
among the good debts on the asset side, but on the liability side 
they included a secret reserve or contingent fund for about the 
same amount—-I believe it is a few hundred rupees more than 
the actual amount of the bad or doubtful debts. No dishonesty 
whatever can be imputed to them for reckoning these doubtful 
or bad debts as good assets as they reserved against them on the 
liability side. In doing this they were merely acting according 
to the recognised practice of Bankers and Auditors all over 
India. But if the doubtful or bad debts are not reserved against 
on the liability side then the Bank is bound to show them spe- 


_ctfically as doubtful or bad debts on the asset side and if there 


is a special reserve fund for doubtful or bad debts on the liability 
.. gide—but this-reserve is not sufficient to cover the whole-of. the 
-' debts known’ to be doubtful-or bad; then the difference; that is 
- the excess of doubtful or bad debts, must be disclosed expressly 
as doubtful or bad debts on the asset side. This appears to be 
common sense and we have Mr. Meugens’ authority for it and 
his opinion agrees with the other expert accountants who appear 
as witnesses in this case. 

In the prescribed form of balance sheet you will see that the 
primary division of debts on the assets side is entered as “ Debts 
which are considered good ” and “ Debts which are doubtful or 
bad:” that is the main line of division. Then “the debts con- 
sidered good” are subdivided in heading 6, “ For which the 
Company holds bills or other securities ” and 7 “ For which the 
Company holds no security.” There has been some doubt as to 
which of the good debts should go under heading 6 and which of 
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them under heading 7. Heading 6 seems wide enough to:cover 
any kindofsecurity. Even the sole promissory note of a debtor 
is a security though it may be a security of a very attenuated 
kind. The Act does not distinguish between high class security 
and security which may be called merely nominal security. 
Moreover, it might be permissible to inciude under the first head 
a debt for which security is held however much the security may 
have depreciated, for the debt will still be a debt for which the 
Company holds bilis or other securities, that is to say, the-depre- 
ciated security is still available for the whole debt although the 
security when realized may not yield anything like the amount 
of the debt. But if it-is still a good debt—that is the main 
point—then it could properly remain under head 6. In short, © 
whatever the views of auditors on this subject may have been, 
the Act does not require that the good debts entered under 
heading 6 should be good debts which are fully secured, 
Mr. Holdsworth and, I think, Mr. Tanner construed the head- 
ing in this way. They thought the debts to be placed under 
heading 6 should only be debts which are fully secured ; but I 
think they are wrong. It may be that the Legislature intended 
that only debts which are fully secured should: be put under 
heading 6, but we cannot consider what the intention of the 


. Legislature-may have- been except in so -far as-the intention is 


expressed in the words of the enactment. We must look at the 


actual-words, and in this case I think the plain: meaning is that 
_any debt for which there is security. may go under heading 6 and 


not merely fully secured debts. You will see, gentlemen, that 
in my opinion at any rate, there was no obligation under the 
Companies Act to show the good debts fully secured separately 
from those which are not fully secured. But from Mr. Allen’s 
and Mr. Meugens’ evidence it appears that auditors generaily 
have decided for themselves that the classification of good debts 


in subdivisions 6 and 7 of the prescribed balance sheet is mis- 


leading and therefore a practice has grown up among auditors 
in India of showing under heading 6 only fully secured debts 
or the fully secured portions of partially secured debts. This 
has been the usual practice of Bankers and Auditors for some 
time and it appears asa matter of fact from the Manager Mr. 


Strachan’s written statement in this case and from the Auditor 
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Mr. Allen’s evidence about. the balance sheet of 30th of June 
‘that they distributed what they treated as good debts between 
headings 6 and 7 on these lines, that is to say, they put those 
parts of the debts which they considered secured under heading 
‘6 and those parts which they considered unsecured under 
heading 7. But it is obvious, gentlemen, that we could not 
hold the Manager and Auditor blameworthy if we find that 
-" -some of the debts under heading 6‘are as'a matter of fact not 
‘fully secured and should under their scheme have gone under 
heading 7. So long as the whole of the debts are good debts 
.and so long as some security is held for the debts under heading 
.6, there would be no reason to find fault. You may think that 
‘the safeguard afforded by the publication of a balance sheet 
will be much weakened if a Bank is at liberty to put under 
heading 6 a debt for which it holds any security, even a promis- 
-sory note of a debtor, or however much the security may have 
-depreciated. But as a matter of fact the really important safe- 
.guard is not in the subdivision of good debts into secured and 
“unsecured but lies in the main classification of debts into good 
-debts and debts which are doubtful or bad. Ifa debt is really 
-a good debt it matters not to the Bank or to the public whether 
‘the certainty or practical certainty of recovering it depends 
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upon the fact that specific security is held sufficient to recover: - 


‘the full amount of the debt or whether, as often may be the 


case, the certainty of recovery depends upon the high financial. 
‘standing of the borrower... Of course, if the debt is. classed as. 


-a good debt because actual securities are held of a value equal 
“to the full amount-of the debt and if these securities afterwards 
-depreciate or cease to be available then it becomes a question 
- not of transferring the unsecured portion from heading 6 to 7, 
‘but of transferring it from heading 6 to heading 8 “ Doubtful 
‘and bad debis.”” It behoves the management of the Bank in 
-each case of that kind to consider whether they have sufficient 
‘reason to consider it as a good. debt any longer having regard 


‘to the depreciation or extinction of the security. That appears. 


to be the crux of the whole matter. Iam not going to lay down 
a definition of a good debt in the abstract: it is not a term of 
law : it is a business term and it is for you as men of business 
to apply what you regard as the proper business standard in 
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TON deciding on the evidence before you, whether any particular 

G. S. debt is good or not. Ifa debt is not good it follows that it is 
oo ORD either doubtful or bad and here you will bear in mind that the: 

KING- question whether a particular debt should on its merits be 
E]MPEROR. 


Gs classed as good or not, would often be a matter upon which: 
opinions might honestly differ. Where.there is room for such 
an honest difference of opinion no Bank official could be blamed’ 
for taking the more favourable rather than the less favourable: 
view. It lies upon the prosecution when they say a debt is 
doubtful or bad to prove it strictly to your satisfaction and if 
you think, after considering all the circumstances, that there is 
still room for an honest difference of opinion as to the classifica- 
tion of any particular debt you should take the more favour- 
able view rather than the less favourable. But I need hardly 
say there are cases also in which there is no room for any such 
difference of opinion: cases in which no reasonable man could 
honestly hesitate to class a debt as other than doubtful or 
bad. 

Now, gentlemen, in what respects is itt contended by the 
prosecution that this balance sheet is false and misleading ? 
We have spent a good many hours in hearing opinions and. 
arguments about the omission of a note in the balance sheet,. 
-about the pledge of 5 lakhs-of the Government paper to the: 
-Bank of Bengal and about the way in which the contingent 
fund of Rs.-2,94,000 has been manipulated. I use the word 
“manipulated.” here in’ no bad ‘or. Sinister sense. . As to the 
question of Government paper I think the general effect of the 
evidence is that while it wouid have been better to mention the 
matter prominently in the balance sheet, yet there was no 
positive obligation on the Bank to show tt and we have good 
authority for saying that it may not have even occurred to the 
Manager or Auditor that an express disclosure of the fact of 
this pledge was called for. I will not weary you by recalling 
in detail what each of the expert witnesses has said on this. 
topic. The whole of the evidence has been printed and is in your: 
hands. I think I have stated generally the effect of the expert 
evidence on this point. It appears that whatever the man in 
the street may have thought, at any rate a man versed in 
accounts would not think that the whole of the 15 lakhs of: 
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Government paper on the assets side were free from liability 
seeing that there were nearly 5 lakhs on the other side of the G. S. 


: ; CLIFFORD: 
balance sheet which are noted as “Secured per contra.” In a 
my Opinion the worst that can be said of this matter ts that if_ cee 


the. balance sheet were otherwise false and deceitful the omis- pee 
sion of a note about the pledge of Government paper would to 
some extent tend to assist the fraud which was contemplated. 
On the other hand if the balance sheet ts otherwise true and 
honest then the omission of the note about the Government 
paper has no sinister significance whatever. Then Mr. Holds- 
worth laid great stress upon the method adopted by the Bank 
in dealing with the contingency fund or secret reserve for 
doubtful and bad debts which amounted to Rs. 2,94,000 and its 
included in the item of 118 lakhs on the liability side. His 
Opinion was that the amount of the doubtful and bad debts for 
which the contingency fund was reserved should have been. 
shown under head 7 and not under head 6 on the asset side. 
Now in this balance sheet the amount of the doubtful and bad 
debts is included in the heading corresponding to number 6, 
that is, 116 lakhs odd. The effect of this according to 
Mr. Holdsworth is to make the balance sheet more attractive 
’ by reducing the figure of unsecured debts from Rs. 9,36,000 odd 
— to Rs. 6,36,000 odd and correspondingly increasing the figure of Page 6 of the 
secured debts from 113 lakhs odd to 116 lakhs odd. This swmming up. 
opinion of Mr. Holdsworth is no doubt based to somé extent on, 
his assumption that heading-6; “Debts considered good for. 
which the Company holds bills and other securities,” can law- 
fully include nothing but fully secured debts, but this assump- 
tion I have already held is erroneous. I think, gentlemen, in 
view of the evidence of other expert Bankers and Accountants, 
we have no alternative but to reject Mr. Holdsworth’s opinion 
on this point. It appears that having provided for Rs. 2,94,000. 
for bad debts in the secret reserve no exception can be taken to 
the way in which those debts were shown on the assets side. 
Mr. Meugens gave us his opinion that, according to the strict 
reading of the prescribed headings 6 and 7, the Bank would be 
justified in showing the whole of their debts under heading 6 
and nothing under 7, always assuming that they had some 
security for all the debts and that all the debts could honestly 
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63s. which was specifically provided against. I have given this my 
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Kinc- — that Mr. Meugens’ opinion on this point is correct. 


EMPEROR. ‘ 
= So that now we have come to close quarters with the funda- 


‘Mental issue in the case, and that is whether the-balance sheet 

‘is false in taking credit as good assets for a large amount of 

‘debts which could not honestly be considerec as good debts 

.and in crediting to profit and loss and treating as earned income 

divisible as profit a large amount of interest on these doubtful — 

-and bad debts on which interest was unpaid and which there 
“was no reasonable prospect of recovering. 

Before I go any further I think I had better comment on the 
‘protest which was made by the learned Counsel for the defence 
‘to the effect that we have no right to deal with the question 
‘whether the principal-of these debts was good or not. The 
learned Counsel for the defence contend that the prosecution 
has all along impugned the balance sheet only on the grounds — 
‘that unearned interest was dishonestly out to profit and loss, 
‘that the contingency fund of Rs. 2,94,000 was dishonestly dealt 
with and that: the omission of a note about the 5 lakhs of 
“Government paper was dishonest. They say that to impugn 
‘the action of the Bank in tréating the principal of the debts as 
:good assets is to introduce fresh matter of which the accused - 
‘had tio’ notice ‘and which’ they were not. prepared to meet. I 
.conféss that these-arguments took:me by.usurprise-and J think 
they ‘lack substance and reality. It is true that a good deal of | 
‘time has been consumed in hearing evidence and arguments 
.about the contingency fund Rs. 2,94,000 and the 5 lakhs of 
“Government paper, matters which as it now appears are of 
-comparatively minor importance. But what has been the 
-essence of the charge against these accused from the outset? 
Has it not been that they dishonestly declared a large profit 
-and distributed handsome dividends when there was in reality 
sno profit at all but-a serious loss? What does that mean if it 
-does not mean that they reckoned as good assets a large mass 
cof doubtful and bad-debts? How can it:be supposed that the 
‘only question raised by the prosecution with regard: to the 
debts is that the Bank showed as:secured what they should have 
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shown as unsecured? If a debt is really good it is a matter of 
small consequence to include it in one subdivision of good debts 
rather than in the other subdivision of good debts. The main 
thing about it is that it is a good debt, whether it is good by 
reason of the security held or by reason of the unquestionable 
capacity of the debtor apart from any specific security. The 
expert witnesses have been questioned not only as to the 
necessity of putting interest on doubtful or bad debts to an 


interest suspense account but they have also been questioned. 


as to the necessity of making special reserve provision against: 
the principal of such debts and as to the necessity of showing: 


them expressly as doubtful or bad debts if'no such provision is. 
made. It has never been suggested by the prosecution that a. 
debt which is merely unsecured must necessarily for that. 
reason alone be treated as a doubtful or bad debt to be. 
provided against as regards the principal in a special reserve. 


fund and as regards the interest in a suspense account. What 


the prosecution have contended all along is that we have here. 


a large mass of unsecured debt which having regard to the 


circumstances of the debtors as disclosed in the orai aind docu-- 


mentary evidence could not honestly be treated as good arid 


should therefore have been reckoned as doubtful or bad, that it: 


was wrongs and dishonest to show a large profit on the strength 
of such debts and that it really amounted to paying profits out 


_of thé monies of depositors. It is for. you to say whether the. 
‘prosecution have established. these contentions to your satis-- 


faction. 


_ Mr. Holdsworth prepared a tentative balance sheet, exhibits . 
39 and 39 (a), showing the position of the Bank on 30th June: 


- according to his view. In that balance sheet he did not divide 


the debts into those considered good and those which are: 
doubtful or bad. He divided thein only into secured debts. 
and unsecured debts. But though he did not divide the un-. 


secured debts in his balance sheet into good debts and doubtful 
or bad, it is our duty to consider this matter as an essential 


part of the case and to decide it according to the materials at. 


our disposal. — 
The prosecution, it should be noted, have not contended 


that any debts should be shown specifically as. doubtful. or bad: 
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in the balance sheet if they are reserved against on the opposite 
side. The contention is that a large amount of doubtful or bad. 


debt: which is nowhere reserved against has been included 


among the good debts.. 


I would also say that it does not lie on the prosecu- 
tion to show that a debt is absolutely bad. It is sufficient 


for the purposes of this case if it can be shown that a debt 


is so seriously doubtful that it could not horestly be treated 
as a good debt, that is, without at the same time providing 
for it in a special reserve or otherwise on the liability side of . 


the account. 


I will now ask you, gentlemen, to refer to the detailed 
statistics about loans and interest which have been submitted 
by the prosecution. They are contained in 18 (@) and 18 (8). 
Will you kindly refer to these and exhibits 13'(@), (0b) and (ce) 
and exhibit 13 (dd). These exhibits give in tabular form the 
result of Mr. Holdsworth’s examination of the accounts of the 
Bank as it stood on the 30th June. It has been shown that 
exhibit 18 (a)is not entirely free from inaccuracies but the 
mistakes in it, such as they are, have been brought to your 
notice and corrected. The defence have prepared a similar 


statement, exhibit LL, which gives practically the same figures 


as are contained in Mr. Holdsworth’s statement except thata 
value is given to certain shares. which Mr. Holdsworth treated 


as valueless, but in all other respects I think the figures and 


information given in exhibit 18 (a) have been adopted in the | 


preparation of defence statement, exhibit LL. I think you will | 


agree with me that the errors which were brought to light in 


exhibit 18 (a) are not errors of any serious consequence, that 


is to say, they do not materially aifect the inferences to be 
drawn from the printed statements. Mr. Giles went-so far-as: 
to say that this statement of loans and overdrafts 1s not admis- 


sible in evidence because it is not a correct.abstract and because 


it is not made up from the books of the Bank. I admitted the 


statement in evidence and you must assume I admitted -it 


rightly. Mr. Holdsworth’s evidence show that besides com- 
paring it with exhibit 18 which was the original statement 


‘presented in the: Magistrate’s Court, he also checked it with the 
audit papers and security register as regards the security. It 
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as not disputed that it shows the amounts of the debts correctly. 
In the important case of Mower & Co.’s debt the nature and 
number of shares shown in exhibit 18 (@) correspond with the 
information given to the Official Liquidator Mr. Holdsworth by 
Messrs. Mower & Co. in exhibit 92 (a), and Messrs. Mower & 
‘Co.’s account isthe most important account of all. Exhibit 
18 (a) is open to criticism on the ground that it does not show 
Some securities which Mr. Holdsworth considered as valueless— 
_ promissory notes of debtors and joint promissory notes in a few 
eases, the personal guarantee of Mower & Co. in the case of 
Attia, and one or two ocher-securities to which Mr. Holdsworth. 
found that he was unable te assign any definite value. I think 
it would have been better if he had put in every kind of security 
even those he thought worthless; but we know by now what 
‘those securities are and we are ina position to consider all 
‘these securities along with those shown in exhibit 18 (@). As 
regards the mistakes which were brought to notice in exhibit 
18 (a) I am not surprised to find that mistakes have been made. 
Even in exhibit LL for the defence, it was necessary for 
Mr. Allen to go into the witness-box and explain some mistakes 
which he made and I think the mistakes in exhibit 18 (a), such 
as they were, were bona fide mistakes and have been put right. 
‘The work of compilation was difficult and intricate and it would 
be surprising if the result was free from errors. Mr. Holds- 
worth seems-to me to -have.. performed his task on the whole 
‘with: care and skill. He-was under our observation:in the 
witness-box for a number of days and it appears to me he 
acquitted himself creditably. We may not accept all the 
-opinions that he expressed but I think there can be little doubt 
that he held those opinions in good faith. As to the facts and 
figures about which he gave evidence I think you may rely upon 


-him’as a trustworthy witness, but it is for you, gentlemen, to 


form your opinion on that point. You will remember that he 
‘was a stranger to the Directors and. Manager; he had no 
previous business with them or with the Bank before he under- 
‘took the work of Liquidator. He seems therefore to have 
approached that task with an independent mind. It has been 
-urged against him that he after~ .rds adopted a partisan 
-attitude and that he neglected to consult the Directors and 
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Manager of the Bank as freely as he might have done in order’ 
to obtain explanations of facts which he thought suspicious. 

It is also urged that in his joint report with Mr. Ferguson and 
in his affidavit to the Civil Court he gave the results of his. 
investigation in a way which was prejudicial to the accused ;. 
that he omitted to mention facts which told in their favour 
especially as regards: the contingency fund and ‘as regards. 
Mr. Mower’s absence in Rangoon for some months before the 
day he signed the balance sheet. The Liquidators’ joint report: 
is not in evidence. So I need not refer to it. As regards the 
affidavit to the Civil Court that is in yoar hands'I think it must 
certainly be said that it is a brief for the prosecution and gives 
the Court little or no information on matters which the Court 
ought to know with regard to the defence. But Mr. Holdsworth 

may well have expected that the Directors and Manager would: 
have an opportunity of replying to the affidavit. As a matter’ 
of fact it appears that the defence was not gone into in the 

Civil Court; but that apparentiy was not the fault of Mr. 
Holdsworth. On matters of opinion,:as J have said, I mean 

Opinion on questions of accounts and: audits, you must compare 
Mr. Holdsworth’s evidence with the evidence given by other: 
experts, some of whom are men of greater weight and experi- 


ence than Mr. Holdsworth. They do not agree with Mr. Holds- 


worth’s positive views about the: 5 lakhs of Government paper: 


and about the contingency fund. Hus opinion that the balance 


sheet is false was formed at an early stage of the investigation 


-anditis based partly at any rateon assumptions which are 


shown to be doubtful, if not erronéous. I mean the assump- 
tion that the omission of the note about the.5 lakhs was neces- 
sarily dishonest or that the good debts are required by law to: 
be divided into fully secured and unsecured and that the bad 
and doubtful debts reserved against in thé contingency fund 
should have been included under head 7 and not under head 6. 
His views on all these points have been examined and it is. 


- . found that they do not hold water and those views of his may 


well have preverited him from Icoking too curiously into facts. 
which might tell in favour of the accused and may have led him 
to adopt too stispicious an attitude-from the beginning. But as. 
I have said before as regards the facts and figures. brought to- 
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light by his investigation of the accounts and correspondence 
of the Bank you have to decide whether he has set out the 
results of his investigation fairly and correctly before you in 
the printed statements and in his evidence. My own view is 
that he has done so to the best of his ability. If he has 
extenuated nothing, he does not appear to me to have set down 
aught in malice. 

Now, gentlemen, it cannot be contended and the prosecution 
have never contended that the whole of the debts shown as 
unsecured in exhibit 18 (a) and 18 (b) ought to have been taken 
as doubtful or bad debts in the balance sheet. Exhibit 18 (q@) 
must be read with exhibit 18 (6). In the former credit is given 
only for the quoted security but exhibit 18 (6) shows the 
unsecured balances of the various debts after giving credit not 
_ only for the quoted securities but also for the unquoted shares 

except Moola Oils and Irrawaddy Petroleums. The total deficit 
of security as shown in exhibit 18 (6) is Rs. 33,68,000 odd and it 
includes a number of minor debts which Mr. Holdsworth 
regarded as good debts and which there is no sufficient reason 
‘to classify as otherwise though they are not fully secured. 
You may put a mark G against them. These are the unsecured 
portions of the debts of Bartlett & Bartlett, Halliday, Hicks, 
Ko Maung Gyi, Minnit; Mandalay Trading Company, Solomon, 
Smith, Browning & Browning, C. Clifford, Swales & Pullar. 
Iam at present dealing with the ‘smaller debts." You must add 
to these the debt of Fraser & Stephen, which though it was 
taken as doubtful by Mr. Allen, has since been paid up in full. 
The total of these unsecured minor debts according to Mr. 
Holdsworth is about halfalakh. Then the total of Rs. 33,68,000 
also includes some Rs. 2,94,000 reckoned as doubtful or 
bad at the audit—these are the debts of Caunter, Gorse & 
Rajh, Michael, Gorse, Maunder, N. T. L. S. P. Curappen Chetty, 
D. Rajh, J. Reid, J. Rajh, Stathacopoulos, P. Teehanand against 
these doubtful and bad debts there was as you know a sufficient 
secret reserve inthe balance sheet. Well, if you deduct the 
amount of the secret reserve and the half lakh of minor good 
debts from the total of exhibit 18 (6) there remains about 30 
lakhs in round figures. This figure of 30 lakhs however 
includes the Rangoon Oil Company’s debt of Rs. 7,90,000 odd 
13 
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1913. and-I think I had better deal with that debt before going any 
G. S. further. Mr. Holdsworth told us that he treated it as a good 
aT EPOED ‘debt though he thought the security for it was worthless. 
BS Cucas He treated the interest on this debt as having been actually 
iw paid. Well, itis a matter of comparatively little importance 
whether there is security for a debt or not, if it 1s a good debt. 
1 have already explained this point fully. It is therefore a work 
of supererogation to examine the question of security for the 
Rangoon Oil Company’s debt. But I may say that after giving 
the matter the best consideration I could, I have come to the 
7 conclusion that thedien™ given to the Bank - 
by the Rangoon Oil Company Directors on 
the 8th July 1911 constituted a valid charge notwithstanding 
the covenant in clause 37 (2) of the trust deed of the British 
Burma Petroleum Company. The Rangoon Oil Company was 
not a party of that Trust Deed and the covenant could not bind 
them in any way. Itis true that the lien being a hypotheca- 
tion of moveable property was liable to be defeated by a 
subsequent incumbrancer who obtained possession. This 
presupposes that the Rangoon Oil Company would commit 
fraud by giving a sitbsequent lien, which asa matter of fact, 
they did not do. You may think that the men who in their 
capacity of Directors of the British Burma Petroleum Com- 
pany made the covenant with the trustees for debenture 
holders were guilty of sharp practice afterwards in giving 
the lien to the Bank in their capacity of Directors of the 
Rangoon Oil Company. But, if there was sharp practice, 
it was sharp practice with which we have nothing to do in — 
this case. It is clear enough that the British Burma Petro- 
leum Company regarded the lien as a valid lien, and that 
they had to exercise pressure on the Bank in November in 
order to procure the surrender of the lien undertaking on 
their part to repay the money due by the Rangoon Oil 
Company to the Bank. So, if from the figure of 30 lakhs you 
deduct the Rangoon Oil Company’s debt, Rs. 7,90,000, there is 
a residuum of about 22:lakhs which according to the prosecu- 
tion the Bark had no right to include among the. good debts i in 
the. balance sheet.. 
This sum of 22. lakhs. odd i is. made. up principally of five 
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large items aggregating ‘Rs, . 19,81,500. _ The figures are as 
‘follows : — | 


Rs. A. P 

. Attia 4 oi . ,62,500 0 0 
Mower & Co. és at .. 7,52,700 0 0 
Mount Pima aa .- 1,38,300 0 0 
Aung Ban ~ . i .. 1,67,200 0 0 
ats 0 0 


5,60,800 


Rangoon Refinery Co. 


The total of these five large debts I think — | 
you will find to be . -- 19,81,500 0 0 


Then there are 11 smaller items which it is necessary to 





refer to and which you may call deficiencies on smaller debts. 

. | Rs. A. P. 

Major a eS a 38,600 0 0 
Britto - Si _ 1,200 0 0 

W. H. Clifford s28 ee 1,500 0 0. 
Cotterell ae a ca 59,900 0 0 
Moberley Ke es = 82,906 0 0 
Murray si... sf fi 4,600 0 0 
Peters se - a 11,700 0 9 
Sevastopelo.. a as 5,600 0 0 
Tsouuas - i ie 4,500 0 0 
A. Stephen... aed ee 61,800 0 0 
Buckingham . sis be 2,400 0 0 
The total amounts to .. 2,74,700 0 0 


“but you should straightway strike out M urray’s unsecured 
.debt of Rs. 4,600, because his debt was shown at.a late stage 

of the trial to be, though unsecured, a good debt. It is admit- 
ted to be so by the prosecution. Well, excluding Murray, the 
total of these minor debts is Rs. 2,70,100 making when added 
to the five large items a sum of about 22 lakhs which according 
-to the prosecution should have been shown as doubtful or bad. 
I wiil deal first with the five larger debts amounting to 
Rs. 19,81,500. The materials you have for deciding whether 
_any particular debt is a doubtful or bad debt are various. You 
should have df course to take into account the actual value of 


‘the debtor’s security on the 30th June and the proportion that 
the value.of this security bore.to the amount of the whole debt. 

In some cases, but not in all, you have inforniation as to the: 
‘length of time for which the debt has: béen outstanding and the 


‘length of time during which’ the jntérést on the debt remained 
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unpaid and there is evidence as to what payments, if any, have. 
been made to each account. Part of the evidence is contained 
in exhibit 13 (a) and the connected exhibits and there is also a 
good deal of evidence in Mr. Holdsworth’s deposition as to the- 
various accounts. Then you have to consider whether the- 


debtor was good to fill up the deficiency of the security and if” 


not whether it can be said that his financial standing was such 
that further security could reasonably be dispensed with. It: 


“seems to me that a debt to be a good debt should be recover-. 


able or realizable within a reasonable time; but that of course: 
is for you to decide yourselves. What is a reasonable time- 
will vary with the circumstances of each case. These are 

matters entirely for you to determine on the evidence, whether - 
the debts or any considerable portion of them alleged by the 
prosecution to be doubtful or bad were really doubtful or bad. 
to the knowledge of the accused on the Ist of August 1911 when 

they signed the balance sheet. As I said before it is not 
necessary for the prosecution to prove that the debt is abso- 
lutely bad. It is sufficient to show that it is seriously doubtful, 
but I should add that it is not sufficient for the prosecution to. 
throw a vague suspiciononadebt. [tis not sufficient for them 


to “hint a fault” and leave us to presume that the debt is 


doubtful. You ‘must remember that there should be really 


serious ground for classifying a debt as doubtful for one to go 
the:length.of reserving. against it and putting:the-.interest on it 
to-an ‘interest: suspense aecount, and it is only where the 


prosecution have established the existence of such reasons to. 
your satisfaction that you should treat a debt as doubtful. In 
the case of each debt that I will now deal with I will try to. 


.. draw your attention to the chief considerations relied on by the 


prosecution for holding that it is a doubtful debt, leaving you. 
in each case to decide whether the evidence as to its doubtful: 
ness is really sufficient. It is in this matter that your business. 
experience and knowledge of the world wiil be of the greatest 
use to you. | 

First, there is the debt of Attia, Rs. 3,62,500, that is the: 
unsecured portion of the debt on the 30th of June. The total of ’ 
his debts as shown in exhibits 18 (a) and 18 (6) is Rs. 10,48,642. . 
Deficiency in quoted security was Rs.. 8,08,;752; but if the: 
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sunquoted shares be taken at full nominal value then the 
-deficiency in Attia’s account is still over 34 lakhs. It has been 
urged that the prosecution is bound to prove that the unquoted 
securities were worth no more than their par value, 1.¢., the 
prosecution should have shown that they were not worth more 
“than the full nominal value. As to this, gentlemen, I think we 
‘may safely assume that the auditor who took them at par value 
-did not undervalue them. I think that it is a legitimate 
‘assumption. Moreover it appears to me that the auditor 
"looked askance at these unquoted shares. His letter of Ist 
August shows this (exnibit 30). He mentions that the security 
econsists largely of unquoted shares. This was one of the points 
‘which caused him uneasiness. I think we are safe in assum- 
‘ing that these unquoted shares, if they were worth their full 
nominal value, certainly were not worth more on the 30th of 
June, and their full nominal value has been given to them in 
‘exnibit 18 (a) leaving, as I said in the case of Attia’s account, an 
‘unsecured balance of 3$ lakhs. This balance was recognized 
at the time of the audit to be unsecured and it also appears 
‘that the auditor thought it not only unsecured but doubtful, 
‘because he wrote the word “doubtful” at first and then crossed 
it out‘on Mr. Strachan’s assurance that Attia was all right. 
“You should refer to Mr. Strachan’s written statement and 
Allen’s evidence about Attia’s financial standing in Rangoon at 
‘the time. This is what the accused Mr. Strachan says about 
‘Attia (reads his written statement re Attia). Mr. Allen was 
justified in accepting the Bank Manager’s opinion as to the 
financial position of a debtor of the Bank. But though he 
accepted this opinion, he still seems to have entertained some 
serious misgivings about Attia’s debt, for this 34 lakhs, the 
unsecured portion of Attia’s debt, is the principal item in the 
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Rs. 6,36,000 which was taken as unsecured at the audit and © 


you will remember that in his letter of the Ist of August 
written 3 days after he signed the balance sheet, he wrote to 
_-the Directers and recommended that the interest on most of 
the unsecured loans, z.e., the interest on most of the Rs. 6,36,000 
Should go to an interest suspense account, if credited at all, 
.and should not be taken as profit. Does not that mean that 


Mr. Allen thought Attia’s debt to be doubtful in spite of 
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Mr. Strachan’ $ assurance. Mr. Meugens toldus if you con-- 
sider it necessary to put the interest on a debt to interest 
suspense account, that presupposes that the debt isa doubtful 
debt. So that Mr. Allen apparently when he wrote that letter 
of August Ist still thought that the word “doubtful” which he- 
had crossed out against Attia’s unsecured balance should not 


. have been crossed out, z.c., that the word ought to have been 


restored. That seems to me the legitimate inference from the 
letter of the Ist of August. There were certain receipts from 
sale of security which were credited to Attia’s account during 
the half year amounting to Rs. 23,000 odd. Mr. Holdsworth 
told us that after the 30th of June only Rs. 175 was credited to 
his account. Of course in addition to the securities for Attia’s . 
debts shown in exhibit 18 (a) there was also a guarantee by 
Mower & Co. which Mr. Holdsworth omitted to show in 
exhibit 18 (@). The value of this security depends entirely on 
the question whether Mower & Co.’s own account was good at 
that date. Ifas a matter of fact you find that Mower & Co.. 
had a large unsecured balance which they were not in a posi- 
tion to pay up to the Bank, then the value of their guarantee. 
of Attia’s unsecured balance would be nil. In considering © 
Attia’s financial position-you will of course have. regard to the - 


—Jetter of the 17th of October, exhibit 84 (a), which was referred 
‘to by Mr. Rutledge yesterday. That letter certainly seems to 


‘show “that, in ‘October’ at any rate “he was” ‘in ‘very serious. 
financial straits being practically insolvent. It-does not follow 


of course that he was in great straits on the 30th of June or. 
ist August when the balance sheet was signed, but it is a fact 


which has to be taken into consideration in estimating his. 
financial position a few months earlier. Of course, the: 


Manager of the Bank is supposed to be conversant with the: 
financial affairs of the borrowers of the Bank and the fact that: 
Attia in October, sosoon after the balance sheet was issued, 
was in this difficult position, is a point for your consideration, 
It is also to be remembered that Attia had some years before 
been intimately connected with Mower & Co. and had been.a 
partner in Mower & Co. itself. The state of this debtor’ S affairs 
would probably be known to the Directors. and Manager for 
the ‘Bankina general way. They would be likely to tollow the 
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fortunes of such a debtor as this with special interest. Of 
course, the offer contained in the letter, exhibit 84(@), was not 
accepted by the Bank, it was only mentioned as showing the 
position of this debtor so soon after the time at which Mr. 
Strachan considered him to be in a flourishing financial position. 

The next large debt on this list of 5 is the debt of Mower & 
Co., Rs. 7,52,700, that is, the unsecured portion of the outstand- 
ing loans and overdrafts on the 30th June as shown in 
exhibits 18 (a) and (6). Mower & Co. were the principal 
debtors of the Bank. The total amount of their debts on the 
30th of June was Rs. 42,78,000 which shows. an increase of 1$ 
lakhs since the ist of January. In quoted securities the 
deficiency is Rs. 26,56,000 but deducting unquoted security the 


deficiency is reduced to about 7% lakhs. But this takes no © 


account of the large number of Moola Oil Company and 
Irrawaddy Petroleum shares which were put in by Mower & Co. 
as further security for their outstanding loans. As regards 
other unquoted securities as | have already said, I think we are 
entitled to assume that they were not of any higher value at 
the time of the issue of the balance sheet than the value assigned 
to them at the audit. That is to say, that they were not worth 
_ more than the nominal par value. I will now deal with the 
~ question of the Moola Oil and Irrawaddy Petroleum shares. 

You have been told, and it is apparently correct to say, that if 

‘the liquidator.:put as:low a..value as 5-11 per-share the 
deficiency of the security on’ Mower'& Co:’s account would be 
fully covered. You have therefore to consider whether the 
prosecution has satisfied you that these shares which were 
deposited for Mower & Co.’s account were really worth noth- 
ing like 7% lakhs, the amount of deficiency of this account: 
By the liquidator Mr. Holdsworth they are called mere pros- 
pecting companies and he has been taken to task for disparag- 
ing them by the use of this expression. But the Bank auditor 
Mr. Allen seems to have referred to them in terms 
which were hardly more respectful. In his letter of the 
Ist August (exhibit 30) he expressed his misgivings 
about the loans which could not be easily realized and 


mentioned inter alia “loans on the security of certificates. 


‘of prospecting companies.” You have been referred to 
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the balance sheets, lists of shareholders and the original 
agreements which Jed to the formation of these companies 
[exhibits 59 (6) to (f) and 60 (6) to (g).]_ {do not think I need refer 
to them any further. The facts about these companies will be 
fresh in your memories. I think the documents show at any 
rate that the description of the Moola Oil Company and Irra- 
waddy Petroleum Company as prospecting companies is not 
very inaccurate. There was an enormous number of shares 
but no paid up capital, the shares being vendors’ shares and it 
appears that their only substantial asset at the time of the 
formation of the companies was the right conferred by the 
prospecting licenses to search for oil on certain demarcated 
blocks in Upper Burma. It is true that if the property really 
yielded oil in paying quantities these companies would make a 
good thing out of it, for they had got the Rangoon Oil Company 
and British Burma Petroleum Company who were already 
working in this neighbourhood on their own property to exoloit 
their territories for them on the basis that the Rangoon O11 
Company and British Burma Petroleum Company would pay 
whatever royalty was due to Government and over and above 
this royalty would pay further royalty to these companies. 
Everything depended on oil being obtained in paying quantities, 
but whether oil could be got in such quantity seems to me to be 
a matter of pure speculation. The geologists’ reports had been 


favourable, but such reports are by.ne- means :infallible and it 


-- by no means follows that oil will be fotund.merely because you 


get indications of oi]. There are strong indications of oil in the 
Minbu mud volcanoes, but it has rot been found possible to 
work them as a commercial proposition. Government has 
marked off into square mile blocks a large area in Minbu and 
adjacent districts which from their geological conditions may 
be expected to yield oil but it is always a matter of pure specu- 
Jation whether if you bore on any given block you will get oil 
in paying quantities. As to the actual state of affairs of these 
two companies on the 30th of June we have the evidence of 
aman from the spot, Mr. Kirk. Extracts have already been 
read to you but perhaps I had better read the principal parts 
of the evidence again. (Read from examination-in-chief “I 
know the territories of Moola Oil Company and the Irrawaddy 
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‘Petroleum Compan)....-.-..ssccseeeeees shallow wells.”) That is as 
regards the Moola Oil Company: you see it was worked by the 
British Burma Petroleum Company only and all that they 
knew about it is that it had a shallow test well which they said 

~had.the smell of oil. Then as regards the Irrawaddy Petroleum 

“Syndicate, Mr. Kirk says that both companies were working 

: on this territory and that the Rangoon Oil Company started the 
work in November 1909. (Read from “The Rangoon Qil 
Company started wWork............cc0cceccecueecuceuceees sunk no other 

wells after July 1911”). Then he says further down “at the 
present time the vield of both territories is 150—200 barrels a 

-day.” Then he says the British Burma Petroleum Company 

_also worked on this block (18S). (Read from “the British 
Burma Petroleum Company began to work............... it wasa 
delayed well”). So that in June or July 1911 no oil had been 

struck in the Moola Oil Company territories and as regards the 
Moola Oil Company the position was that the Rangoon Oil 

‘Company had made one unsuccessful attempt to bore a well 

and had dug a second well which was yielding 40 to 50 barrels 

.a day, and in respect of this well difficulties were encountered 
in the shape of water breaking into the well which had to be 

cemented off. As regards the_Moola Oil. Company. territory 
it was said in cross-examination there was only a smell of oil 

4nthe hand-dug well, and that it was an extremely good indi- 
cation to get oil in such a hand-dug well (read from “J am 
pretty sure..............down any deeper.”) “Then wé are told 
that the British Burma Petroleum Company had entered into 

.a contract with a contractor for drilling in this particular block 

:-and also the British Burma Petroleum Company haa paid 

“some royalty to the Moola Oil Company in respect of oil taken 
in this block over and above the Government royalty, and the 
Moola Oil Company runs no risk of the expenses of unsuccess- 
ful wells. They are in the same position as well owners in 
Yenangyaung. If oil is won the Moola Oii Company gets the 
profit, if no oil there would be no loss. Then we are told that 
the Moola O1l Company owned a block adjoining 19P and had 
struck oil on that block before the development of 19P began, 
but in a different sand than the one which was struck in 19P. 

-The prosecution say that is no indication that oil will be found 
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in 19P. Then it also appears that when the Rangoon Oir 
Company struck oil in 18S, the Burma Oil Company hurried 
up rigs on the southern boundary of 18S and started drilling,. 
so as to get the benefit of this oil. The nearest well was about: 
860 or 900 feet away from the Rangoon Oil Company’s well 
that struck oil and the oil that was struck in 18S was at a depth: 
of 700 feet which was very satisfactory. Mr. Kirk-says “One: 
is apt to meet............ does not detract from the value of the 
oil well.” It appears to me that it must detract from the vaiue 
of an oil well if you have to go to the expense of cementing off 
the water. Then we are told by Mr. Kirk that a-million gallon 
tank was put up to take the oil from this block and that a pipe: 
was made, 2 or 3 miles long, from the fields to the river-bank. 
All I can say to you is that the construction of the tank and’ - 
pipes showed great optimism on the part of the company 
looking to the indication of oil shown in Mr. Kirk’s evidence. 
I call your special attention to Mr. Kirk’s evidence: of course 
a great deal depends upon it and you should read it carefully 
before you decide this point. It is one of the most important 
depositions in this case. You have to consider on that evidence: 
whether the territories were proved oil-fields in June-July 1911 


or whether they were.still.in the initial speculative stage... My. 


own opinion is after hearing Mr. Kirk’s evidence that they 


could not be catled proved oil-fields and that if any one gave a. 


substantial price for the Shares‘ of these-companies on the’ 
strength of the indications that there were at that time, he was. 


-aspeculator whose optimism would amount to mere foolishness, 
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but that is a matter entirely for your decision and not for mine.. 
It may be of course that exaggerated rumours were spread in 
Rangoon and that the result of these rumours was to cause the 
isolated purchases of the shares as to which evidence has been: 


‘given by Mrs. Smith and Mr. Ady. Mr. Ady says that he sold 


100 Irrawaddy Petroleum Company shares at 17-8-0 a share 
some time before May 1911 when no oil at allhad been found 
on the Irrawaddy Petroleum Company territories. Still we | 
are told they were sold at 17-8-0 a share. Mrs. Smith says 


that 100 Irrawaddy Petroleum Company shares were sold for 
‘Rs. 12 per share: no records were kept of this transaction. 


The Rangoon Gazette of 8rd June published a list showing that. 
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there were buyers of Irrawaddy’s Rs. 10 shares at 12-8-0. As 
regards the Moola Oil Company shares the only transaction is 
apparently the sale of 100 shares at Rs. 10 in September. I 
gather there was nc transaction up to the time the balance 
sheet was issued. It seems to me there was very little justifi- 
cation, if any, for these prices and it is of course a significant. 
‘fact that about this time Mr. Ady and Moola Dawood went to: 
London to try and float a company in connection with these: 
territories. It would be a very good thing to have definite 
- transactions in shares to point to in Rangoon and that ts a fact: 
which you cannot overlook in considering whether these trans- 
actions were really. genuine or not. There were no transac- 
tions at all on the stock exchange. Such transactions as are: 
mentioned in evidence were all outside the Stock exchange.. 
As I said before, Mr. Allen thought it was to some extent a 
blemish on the shares that they were not quoted on the stock 
exchange. If he did not think so why should he refer to this. 
fact in his letter of Ist August where he mentions that many 
of the securities are “Shares for which there is no market 
quotations”. Of course, it suitsthe purposes of the defence 
to dismiss the Rangoon Stock Exchange with a shrug of the: 


shoulders calling it a coterie of superior gentlemen. But it is. 


nevertheless the principal market of the largest city in Burma 
and it is a place where as a matter of fact we find business 


done ‘on a cofisiderable--seale in allthe well established oil 


companies. ‘It would ‘perhaps not be right’ to go’so far‘as to © 


‘ callthe outside transactions hole and corner transactions, but 
at any rate without disrespect to the ladies and gentlemen who 
carry on business as outside brokers it may be said, I chink, 
that transactions outside the stock exchange which are not 
publicly advertized do not carry the same weight as transac-. 
tions on the stock exchange. At any rate, gentlemen, the 
absence of quotations in the recognized market is a fact that 
you cannot altogether disregard, in considering whether tliese- 


various transactions represent genuine dealings in these shares,,. 


You know very much more about these matters than I do and 
I think you must recognize that the question of the value that 


might properly be put on these shares on Ist August is a matter: 
of very great importance in this case and ts another matter in. 
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which your knowlege and experience will help you to come to 
a right decision. My own opinion is that there were no suffi- 
cient grounds for giving any substantial value to the Moola 
Oil Company and Irrawaddy Petroleum Company shares on 
30th of June. That is the conclusion to which I- have come, 
but you are not at all bound by my opinion on that point. A 
great deal has been said about Mr. Holdsworth’s letter, 
exhibit Q, written in May 1912, to Mr. Moverley’s solicitor, 
which has been taken as an admission that these shares had 


‘some value atthat time. In fact, Mr. Holdsworth in cross- 
“examination admitted that the letter could not bear any other 
construction. We know, gentlemen, that this letter was drafted 
‘by a subordinate in Mr. Holdsworth’s office and not by Mr. 


Holdsworth himself, though he said he looked through it and 


‘signed it. It may well be that he did not consider the effect 
-of the letter as regards these oil shares when he signed it. 
‘There is no reference in it to Moola Oil or Irrawaddy Petro- 
leum Company shares. The object of the letter was to put the 
screw on Mr. Moberley and get him to pay something on 
account. You will have to give due weight to that letter, and 
you will also have to consider whether this letter is a sufficient 


foundation for the inference that you are asked to draw from it. 


‘The question is whether the Moola Oil and Irrawaddy Petro- 
leum Company shares were so valuable in June-July 1911 as to 
cover Mower & Co.’s deficit balance of-7% lakhs, whether the 
-Bank could - honestly take them to be-of sufficient value as to 
fill up such a gap as that. As regards the negotiations in 


London for the floating of sterling companies, we have only 
Mr. Ady’s evidence andthe copies of telegrams which have 
been putin, exhibits SS, SS1. I leave it to you to put your 
own vaiue on these proposals of company promoters in London 
knowing as you do, better than I do, what com pany promoters 
are. You know at any rate to what a small extent the Moola 
Oil and Irrawaddy Petroleum prospecting territories could be 
considered established oil-fields in June-July 1911 when these 
negotiations were in progress. It seemsto me, gentlemen, that 
these abortive negotiations throw no light on the question 
whether these shares had any substantial value in June-July 


1911. 
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I now come to the third debt on the list of the five larger 
debts, namely, the Mount Pima Company liquidation, 2.e., 
Rs. 1,38,300 in exhibit 18 (a). The security for this debt is 
shown as a letter from Mower & Co. undertaking to make over 
to the Bank-their claims as sole creditors of the company, but 
Mr. Holdsworth omitted to mention that there were also two 
. promissory notes for this debt signed by Mower & Co. as 
Managing Agents of the Mount Pima Company and also by 
Mower & Co. on their own behalf. The Company was wound 
up in March, the general opinion at a meeting of the share- 
holders being that it was useless to attempt its re-construction. 
So that the Company went into liquidation and since then a 
sum of about Rs. 46,000 has been realized by the liquidators, 
that is about one-third of the debt due tothe Bank. This sum I 
' understand has been paid to the Bank under the terms of 
Mower & Co.’s letter, exhibit 15 of the 4th July, which makes 
over to the Bank as security of the Mount Pima debt their 
claim as sole creditors of the company. We have no reason 
~to believe that they were not the sole creditors. There is 
nothing left to be realized, I understand, but the disused ore- 
crushing mill at Pyawbwe as to which you may refer to Mr. 
Allen’s evidence. He was questioned at length about this mill 
and what use it could now he turned to. His firm has been 
entrusted with the liquidation and he presumably knows more 
| about the assets which are available than anybody else. Mr. 


_ Strachan says that it was on Mr. Allen’s “assurance that the. 


Bank took the debt as good. . The question for you, therefore, 


to decide is in the first place whether apart from Mower & Co.’s. 
guarantee of the Mount Pima’s debt, Mr. Allen or Mr. Strachan. 


could have honestly thought that the assets of the defunct 
company were really worth so much as Rs. 1,38,000 odd and 
that this debt would be recovered. You will not overlook the 
correspondence about the proposal to lease the mill as a going 


concern to the Burma Mines Company. Exhibits NN, NN1 for- 
the defence, which have been printed, show the correspondence - 


on that subject, but the proposal came apparently to nothing 


for it was decided in July 1911 that the Mines were worthless. 


even as a prospect. (See Mr. Allen’s evidence on that point.) 


It seems to me that there are serious elements. of doubt about. 
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this debt apart from Mower & Co.’s guarantee. As regards that 
guarantee the value of it depends entirely on the view you take 
of the Moola Oil and Irrawaddy Petroleum shares which were 
lodged by Mower & Co. as security for their own debts, for, if 
Mower & Co.’s account was fully covered, then their guarantee 
of the Mount Pima debt was no doubt a valuable additional 
security and made the debt practically a good debt. 

I now pass on to the Aung Ban Company’s debt next on the 
list, z.¢.. Rs. 1,67,200. From exhibit 18 (a) it appears that 
no interest was paid on this debt for over twelve months. 
‘There was no security for it except the promissory note signed 
by the liquidators of the Company. Exhibits 69 (a), (e) and (8) | 
‘show the correspondence of May 1911 between the Bank and 
the liquidators. They were warned that no further debits 


‘would be allowed on their account with the Bank. Exhibit 69 


Ac) of June the 5th shows that the manager and the auditor were 


going to treat the debt as unsecured, as they contended that 


the liquidators had parted with the assets to the British 


Burma Petroleum Company, when the Aung Ban’s undertaking 


was merged in that Company. Then you have the letter, 
exhibit 11, dated the 30th June 1911, which shows that the 


assets of the Company did not cover the liabilities. The 
Aung Ban Company had aclaim against the British Burma 


Petroleum Company on what is called an intromission account | 


of the liquidators and At appears that the auditor required a 


letter of lien on this claim to be obtained by. the Bank from the 


liquidators in order to show the debt as fully secured. By an 
oversight this letter of lien was not obtained and there was no 
‘security for the debt up to the time.the balance sheet was 
issued except the liquidators’ pro-notes. Asa matter of fact it 


-appears from Mr. Williamson’s evidence that the claim of the 


liquidators against the British Burma Petroleum Company was 


‘settled in June 1911 for a cash payment in which a sum of 


Rs. 83,000 claimed by the Aung Ban Company against the 
Rangoon Oil Company was specifically included. This Rs. 
83,000 was included as a liability by the Rangoon Oil Company 
in their balance sheet of the 31st March 1911, but in the next 
‘balance sheet of 31st March 1912, though it was-still shown on 
the liability side of the Rangoon Oil Company balance sheet 
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it was shown as not admitted by that Company. Well, after 
‘the money received from the British Burma Petroleum Com- 
pany in June-July 1911 had been paid to the Bank there was 
left an unsecured balance of over Rs. 80,000 due to the Bank 
‘by the Aung Ban Company. The only chance of recovering 
-any part of this balance would apparently be by suing the 
‘liquidators who had committed what Mr. Giles called the appal- 
‘> ling error of distributing to the shareholders of the Aung Ban 
‘Company by way of dividend the 90,000 odd shares in the British 
- Burma Petroleum Company in which the Aung Ban Company 
hhad been merged. The shareholders should not have been 
-given this dividend by the liquidators until the claims of the 
-creditors of the Company had been satisfied and theoretically 
_at any rate the shareholders could be forced to disgorge the 
‘Shares they had received by way of dividend. But when it 
-comes to actual legal proceedings to accomplish this purpose 
the difficulties may be so great as to be insuperable. The suit 


would apparently have to be against the liquidators and unless — 


‘the liquidators personally could pay up, the litigation would 
probably be infructuous to a great extent at any rate. It does 
not need atrained lawyer to see that any legal proceedings with 
.a view to following up the actual shares into the hands of the 

- persons who now hold them would be beset with difficulties: 
‘The shares may have changed hands many times andthe chances 
-of recovering any substantial number of them would be to say 
-the. least problematical, At any rate it. seems to.me that ‘the 
prospect of recovering any considerable portion of the outstand- 
ing balance Rs. 80,000 by this means is highly doubtful. Mr. 

‘Giles estimated that it would be sufficient if the Bank could 
recover 16,000 of the 90,000 shares at the present market value. 
But it is for you, gentlemen, in view of all the circumstances to 

-decide whether the prospeet of recovering these shares is so 

likely that the Bank were under no obligation to treat the Aung 

Ban Company’s debt as a doubtful debt. 


There remains only the Rangoon Refinery Company’s debt 
the unsecured balance of which is taken.as Rs. 5,60,800, exhibit 
- 18 (6). The total debt is Rs. 12,44,000 including the 5 lakhs for 

~which the Bank of Burma had pledged Government paper asa 
guarantee with the Bank of Bengal. The documents relating 
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to the Refinery debt are scattered all through the exhibits. I° 
think they are about 50 in number and they are not arranged in* 
chronological order. It was considered better to adhere to the 
order in which the exhibits were put in evidence in the Magis- 
trate’s Court rather than to renumber the exhibits which would“ 
cause confusion. J am not sure now that it would not have - 
been more convenient tn the case of the Refinery exhibits to - 
arrange them in a group by themselves chrorologically. But - 
we are indebted to Mr. Giles for going through these docu-. 
ments in order of date and reading out the more important 
parts of them in course of his speech. {1 think you all noted at» 
the time the order in which they should be referred to when 
you were considering them. The question of the Refinery debt 
was fully discussed by both Mr. Giles and Mr. Rutledge and 
as the main facts are fresh in your memory I need not go over - 
the whole ground again. I will deal only with what I consider 
to be the salient points in those exhibits. First, as to the 


_security before 30th of.dune 1911. It is true that there were 


certain agreements of lien on the Refinery Company’s assets . 
fexhibits 21 (a) to (d)]. These agreements were made in the - 
early part of 1910 before the Company went into liquidation. 
Subsequently when the liquidators sold the undertaking to the 


British-Burma Petroleum:Company they sold it free from in- . 


cumbtrance. It has been pointed out that in the actual convey- 


_ance in December 1910. ‘(exhibit 724), the liquidators conveyed 
-the:: undertaking. free from. incumbrance only as. regards their > 


own acts and conduct -and that the conveyance therefore did 


not affect the lien given by the Company to the Bank before 


the Company went into liquidation, that it is to say, before any 
liquidators began to deal with the Company. I think it is. 
highly doubtful whether any such position could be maintained . 
in a Court of Law and this was apparently the view held by the 
Bank and Auditor for they pointed out to the liquidators in 
May-June 1911 that the debt of the Refinery Company must be 
taken as unsecured. Mr. Strachan says that these letters were 
written in order to bring pressure to bear on the British Burma 
Petroleum Company, but I think it is at least equally: probable | 
that they expressed the view which he took: of the agreements 
made in the early part of 1910. - Subsequently on the 29th of 


~~ 


VII. | LOWER BURMA RULINGS. 209 


July 1911 the liquidators gave the Bank a lien on any money 
they might receive from the British Burma Petroleum Com- 
pany against which they had made certain large claims, 
amounting I think to over £70,000. They also transferred to 
the Bank 135,000 British Burma Petroleum Company’s shares 
as part security for their debt. Writing on the 4th March 1912 
(exhibit 21P) Mr. Clifford said that this arrangement satisfied 
himself and Mr., Strachan and the Auditor and they therefore 
treated the Refinery debt as fully secured and as a good debt. 
The question you have to decide is whether they were too easily 
satisfied, whether Mr. Clifford at any rate could honestly have 
been satisfied. The position was this: giving full credit for the 
135,000 shares [exhibit 18 (a) you see they are given-credit for 
Rs. 6,83,437-8-0, that is, the Rangoon Refinery’s debt on the 


last page of exhibit 18 (@)] the Bank had good security for 


under 7 lakhs of a debt of Rs. 12,44,000 odd. For the balance 
Rs. 5,60,000 they had a lien on the liquidator’sclaim against the 
British Burma Petroleum Company. Ultimately in November 


they released this claim accepting Rs. 75,000 in full satisfaction. 
from the British Burma Petroleum Company. The Director, 


Mr. Clifford, knew in July that the claim was disputed, not 
a small part of it but practically the whole. The telegram of 
6th July [exhibit’72 (g)] from John Taylor & Sons shows this 
to be so. Thus, Mr. Clifford knew that the British Burma 


Petroleum Company after. paying £20,000 without. prejudice 
in June disputed -practically all-the rest of the claim, over: 


£70,000. Itis urged that this telegram did not amount toa 
repudiation of the liquidators’ claim and that the British Burma 
Petroleum Company after sending the telegram retreated from 
the position which they had taken up. Mr. Williamson’s 
evidence shows what actually took place. The liquidators of 
the Refinery Company, Mr. Cottereil and Mr. Charles Clifford, 
were in London. Mr. Charles Clifford told the British Burma 
Peiroleum Company’s Board that if the persons acting for 
him in Rangoon were to know that the whole of the balance of 
the claim was repudiated he would have no option but to 
telegraph to Rangoon to institute legal proceedings to enforce 


the claim. The Board then agreed to write. a letter to Mr. 


Cotterell in London * neither too.strongly affirmed. the repudia- 
14 
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tion nor too definitely closing the matter,” in other words, they 
wanted to gain time. This letter was actually written on Ist 
August 1911 to Mr. Cotterell and Mr. Charles Cliffordin London. 
It is exhibit 74 (e) and it has been read to you. It supports Mr. 
Williamson’s evidence as to the extent to which the Board 
climbed down. But the telegram cf 6th July to Rangoon was 
not cancelled. The only thing the Board did was to cable to 
Rangoon that the liquidators need not be informed officially of 
the contents of the telegram of the 6th July [exhibits 106 and 
106 (@)}. On the 31st of July Messrs. Mower & Co. wrote to 
John Taylor & Sons that the position as regards theliquidators’ 
accounts was truly bad and that it was difficult to foresee what 
the outcome would be. This was two days after the Bank got 
the lien from the Attorneys to theliquidators in Rangoon. It is 
clear that Mr. Clifford, who is a Director of Mower & Co., the 
Agents of the British Burma Petroleum Company, as well as 
the Director of the Bank, knew that the whole of the balance of 
the Refinery claim was: being disputed by the British Burma 
Petroleum Company. Itis true that the letter of the Ist August 
to the liquidator Mr. Cotterell in London shows that the British 
Burma Petroleum Company were anxious for delay and did 


‘not wish to run the risk of alawsuit which might have resulted 
‘in the collapse of the British Burma Petroleum Company. It 


was a temporizing letter. But the Board did not modify their 


telegram:of the: 6th July... So-that.matters stood practically as | 


they were. Ultimately the Bank in November waived their 
claim against the British Burma Petroleum Company accept- 
ing a merely nominal sum of Rs. 75,000 in full satisfaction and 
it is explained that the Directors did this, because to refuse 
would have ruined the British Burma Petroleum Company. 
And this was an important matter for the Bank because the 
shares of the British Burma Petroleum Company formeda 
very large portion of the security held by the Bank. The Bank 
had some 400,000 of these shares and had a large holding also 
in the Burma Investments Company of which the principal 
asset was about 400,000 British Burma Petroleum shares. 
Therefore the Bank was interested directly or indirectly in 
the British Burma Petroleum Company to the extent of about 
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800,000 shares. The minutes of the Bank Directors’ meeting 
on Ist November (page 37 of the Minutes) shows exactly what 
‘was done at a special meeting of the Directors on the Ist 
November. 
“Present Messrs. Mower, Clifford and Okeden, 

It was decided having regard to the fact that the Bank of 
.. Burma, Limited, was interested to so large an extent in the 
Rangoon Oil Company, Limited, and the British Burma Petro- 
leum Company, Limited, that it was incumbent on the Bank to 
take every measure necessary to safeguard these two com- 
panies and to meet the demand of the trustees to the debenture- 
holders in the matter of releasing the equitable mortgages, and 
of otherwise putting the companies on the soundest possible 
_ position in respect of the Rangoon Oil Company debts. It was 
further considered necessary to secure a second signature to 
the bond which is available from and offered by the British 
Burma Petroleum Company. As to whether the Bank was 
“placed at a disadvantage by accepting the bond referred to was 
fully considered, and it was unanimously considered that such 
was not the case, having regard to the fact that the Bank had 
only a second mortgage and in all respects ranked after the 
prior claims of the Bank of Bengai, whereas under the 
above arrangement the Bank secured a separate and distinct 


security. of the guarantee of the British Burma Petroleum 


Company, Limited. It was resolved therefore that the Direc- 
‘tors“of the’: British Burma Petroleum’ Company and the 
Rangoon Cii Company, Limited, be informed that the Bank 
requires this arrangement carried into effect, it being under- 
stood that no further debts are incurred on the security of the 
assignable assets of the Rangoon O11 Company, Limited. In 
the same connection, the matter of taking over the liabilities 
of the liquidators of the Rangoon Refinery Company, Limited, 
and giving the liquidators thereof an acquittance of their debts 


to the Bank was considered. It was resolved that the argu- 


ments applying to the matter of the loan to the Rangoon Oil 
Company, Limited, were equally applicable hereto, in so far as 
they related to the necessity of safeguarding the interests of 
the Rangoon Oil Company, Limited, and the British Burma 
Petroleum Company. . It was further considered that no good 
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purpose could be answered by opposing the arrangement in. 
that it was generally admitted that the liquidators of the- 
Rangoon Refinery Company, Limited’s claim on the British: 
Burma Petroleum Company, Limited, could not be made good: 
and therefore the Bank’s position as a creditor was not worth: 
maintaining.” — | 
lt appears therefore that if the Bank refused to release the. 
claim the British Burma Petroleum Company might have to 
go into liquidation and the last state of the Bank would be 


-worse than the first. The Directors of the Bank were con-. 


fronted with this unfortunate dilemma and they chose to let the 
Refinery claim go in order to save their British Burma Petro- 
leum shares. It is for you to decide whether on the informa-. 
tion before him in July Mr. Clifford could have foreseen that 
this was a probable outcome of the situation knowing as he did 
know that the whole claim was disputed and knowing also that. 
the Bank could not bring any serious pressure to bear on the 


British Burma Petroleum Company without bringing that 


' Company to the verge of ruin. It seems to me that sucha 


result must have been plain to him but it is for you to decide. 
If that result was visible to him (Mr. Clifford) could he have 


regarded the lien on the liquidators’ claim as good security for: 


the 5 lakhs due by the Rangoon Refinery Company tc the 
Bank over and above the value of the 135,000 shares. Is the 


“security: which-a eréditor ‘dares-not-enforce.a good security ?” 


Ys it appreciably better than’ no ‘security at all?’ You have’ to. 
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decide whether the Bank had any right to treat this deficiency: 
of 5¢ lakhs as a good debt in the balance sheet. It is urged of: 
course that as in the case of the Aung Ban Company’s debt,. 
the Bank could have recourse to the shares in the British: 
Burma Petroleum Company, about 300,000 I think, which the. 
Refinery Company liquidators had distributed as. dividend 
without stopping to consider how they were going.to pay the 
creditors of the Company. My remarks as tothe shares distri-- 
buted by the Aung Ban Company’s liquidators. apply also to- 
the shares distributed by the Rangoon Refinery Company’s. 
Jiquidators and I have nothing to add to them. There was in 
my opinion only a remote possibility that the Bank could. 
recover any of these shares. If the Rangoon Refinery Com-. 
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pany’s debt was doubtful to the extent of 5% lakhs I do not 
think that it was to any material extent less doubtful on 
account of the British Burma Petroleum shares which the 
liquidators had distributed by way of dividend. I should 
add, however, that Mr. Strachan does not appear to have 


‘seen the telegram of the 6th of July nor Mr. Allen. So that 
_ full knowledge of the true state of affairs can hardly be 


imputed to Mr. Strachan though he admits of course that 
he did discuss the question about the disputed claim with 
Mr. Clifford, and it is for you to form your own opinion as 


to what Mr. Clifford must have told Mr. Strachan about it. 


That is all I have to say about the larger debts aggregating 
Rs. 19,81,500; but I will have to refer again later on to some 


‘of these debts in dealing with the question of crediting unpaid 
‘interest. : | 


Then there are the smaller debts about which I have little 


‘to say, namely, the debts of Major Meagher, Britto, Clifford, 


Cotterell, Moberly, -Peters, -Sevastopolo, Tsounas, A. Stephen 


and Buckingham aggregating Rs. 2,70,000. As regards Major 
Meagher’s debts you have to look at exhibit 90, the Manager’s 


letter of the 27th of June 1911, which shows that in the opinion 


-of the management of the Bankin Rangoon Major Meagher’s 


position was considered hopeless'and the Manager in Madras 


~was told to sell his stock as a going concern and realize all he 


could. Durwans. were to, be placed. in charge of Major 


Meagher’s stock:!:-Thé::total of Major Meagher’s debts was 


Rs. 72,000, of which a sum of Rs. 38,000 odd was’ unsecured. 


It 1s admitted that this debt became bad when the Bank closed 


in November. The question you have to decide is whether it 
was bad or seriously doubtful indJune. The letter which I have 


gust referred to shows; IJ think, that in the opinion of the 


Manager here it was highly doubtful at that time and what you 


‘have to consider is whether there was anything in Major 
Meagher’s evidence to warrant a different opinion. He puts 
‘the blame on the Madras Corporation for his financial difficul- 
ties and he may be right as to this, but what we have to consider 


is not whether the Madras Corporation treated him badly but 


-whether his debt to the Bank was really a doubtful debt. He 
thas produced a profit and loss statement for June for one 
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month showing a profit of Rs. 2,000 on two farms that he 
hadin Madras. There is no profit and loss statement for any 
other month and we have no assurance that the farms could be 
relied upon to yield anything like this sum as a normal monthly 
profit. As regards his statement of assets we have little means 
of checking it, but judging from the amount realized by the 
official liquidator of the stock, I think it was Rs. 8,000 against 
some Rs. 40,000 or Rs. 50,000 valuation of the stock by Major 


- Meagher, that valuation appears to have been very excessive. 


Major Meagher appears to be aman of a very optimistic 
temperament. You will have to consider how far you can 
rely upon his statement that he was really in a finan- 


Cially sound position at the time the balance sheet was 


prepared. 

The next debt is that of Mr. Britto, a debt of Rs. 2,300. 
The deficiency of security is I think Rs. 1,200. There were no 
credits to this account during the half year, but we have very 


“little else as indications that the debt was bad or doubtful. It 


has been stated in evidence that Mr. Britto had a dispensary 
in the town and he deposited jewellery as security. This jewel- 
lery may have been sold by the official assignee at a disadvan- 


tage. On the whole, it appears to me there is no sufficient | 
ground for treating ‘Mr. Britto’s debt as doubiful. IT would 


therefore strike out this debi. 


= Phen there is‘ Mr. W.-H. Clifford’s debt Of: Rs. 5,605 for 
nihich thé ‘vatite ofthe’ “Security was” Rs. “A: 5059. The amount 


which is unsecured is Rs. 1,546. Exhibit 16 shows that he 
was notin a position to pay any instalments, but the amount 
is asmall one. Mr. Clifford was in receipt of a salary froma 
firm and I think you might safely strike out this debt also. I 


do not think there are sufficient grounds for holding that it was 
a doubtful debt. 


Then Mr. Cotterell’s debt. The total debt is Rs. 1,34,247-. 


There were no credits at ali during the half year. There is a 


deficiency of Rs. 80,000 on the quoted security but he had. 
deposited also by way of security 13,125 Moola Oil shares to. 
cover this deficiency. It would be sufficient if these shares: 
realized Rs. 4-9-0 each for the whole of this deficiency to be 
covered. It depends, gentlemen, on your decision, about the: 
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Moola Oil shares which I have said you will have to consider 
very carefully. | | 

Mr. Moberly’s debt, Rs. 1,91,600. Taking the unquoted as 
well as the quoted securities [exhibit 18 (@)] the deficit is 
Rs. 82,900. There were no credits in the half year. Mr. 
Moberly’s pay as Agent of the Bank in Rangoon was about 
Rs. 2,000 a month and he had a free house. To cover the 
deficiency of Rs. 82,900 there were 30,000 Moola Oil shares and 
1,000 Indian Petroleum shares. I have already referred you 
to the letter to Mr. Moberly’s solicitor, exhibit Q, in which tt 
was admitted that Mr. Moberly’s debt would be fully realized if 
all the securities were sold out and it appears that if these 
Moola OiJ and Indian Petroleum Company shares realized as 
little as Rs. 2-12-0 per share that would be sufficient to cover 
the whole of this deficiency of Rs. 82,900. As in the case of 
Mr. Cotterell’s debt you will have to decide the question of 
Mr. Moberly’s debt with reference to the value which you think 
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can honestly be put on the Moola Ou and Indian. Petroleum 


Company shares. 

Peters’ debt was Rs. 36,500, the securities being Rs. 24,700. 
There was a deficiency of about Rs. 11,700. There were no 
credits in this account during the half year. It appears that 
at one time some years ago he was in a prosperous condition 

living ina fashionable part of the town and his wife was well 
off. He had his sons educated in-England-and had all- along 
“received-a good salary;—I-think about’ Rs.-700 a-month.---It is 
also very probable that he did not tell us the truth about his 
original purchase of the Rangoon Oil Company shares. As far 
as the records of the Bank go it appears that he did contribute 
about one-third of the amount paid for purchasing these shares, 
the Bank contributing only two-thirds and getting the shares 
as security. The question is not whether he was well off in 
1908-09, nor whether the advances were originally made were 
properly or improperly made to him, but whether the balance 
due on 138th June 1911 was as a matter of fact good or whether 
it was doubtful or bad at that time. Rupees 11,700 is a large 
sum for a married man on Rs. 700 a month to pay. up and 
though Mr. Peters apparently had other resources some years 
ago, that does not show that he is in.a position to pay this debt 
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or that he is likely to pay it within a reasonable time. 
However, it must certainly be admitted that Mr. Peters wasa 
very shifty and-evasive witness and he may have resources 


which he did not admit. Therefore you will have to consider 


that point in determining what value to put on Mr. Peters’ 
statement that he is unable to pay. You will rememiber also 
that the burden of proving the debt to be a bad or doubtful 


debt lies upon the prosecution. 


Then.as to Sevastopolo. His debt is Rs. 9,600 with security | | 


to the value of Rs. 3,900, adeficiency of Rs. 5,600. There were 


no credits in the half year and there *have been none since 
except by the sale of shares which realized a sum of Rs. 3,000. 
Mr. Allen says Mr. Sevastopolo is trading in coal to Calcutta 
and he considers his debt to be good. No interest has been 
paid since the Ist March 1910 when his account was opened. 
He never paid any interest on his loan: that is an indication of 
course the debt is somewhat doubtful, but it is for you to decide 
whether that is alone-sufficient to make-a debt so doubtful that 
it ought to have been classed as doubtful in the balance sheet. 
There is of course the negative indication that he was not so 
far as Bank records show called upon to furnish further security 
to make up the deficiency. oe 


Rs. 1,800 leaving a deficiency of Rs. 4,500. In this case also 


there were, no credits.in the. half year, but he was in receipt of 
a. salary. from.-Macropolo. &.Go.,:and::he:'was receiving’ half 


profits as Manager of the firm. Itis also to be remembered 
that he borrowed a considerable sum of money on a previous 


occasion from the Bank, which loan he paid upinfull. He has 
given evidence here and he seems to have given a true account 


of his affairs as far as I could judge. Onthe whole I should 
be inclined to say that in this case the Manager of the Bank 
might reasonably think that there was good prospect of re- 


covering the unsecured balance. 


Then as to A. Stephen’s account. The unsecured balance ~ 
is Rs. 61,800. He was a partner in G. Stephen & Sons. The 
balance sheet of the Stephen’s estate (exhibit O) was drawn up 
by Mr. Strachan. He was the Receiver of this estate up to the 


end of December 1910. The balance sheet shows a substantial 
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amount to come to the partners after paying off all liabilities. 
But this hopeful balance sheet was not realized atall. Itis 
said that.the failure of R. Moodeliar and of Nahapiet were the 
chief causes which-prevented the assets from being realized. 
_With regard to this account you will have to refer to Mr. Sen’s 
evidence (the 26th witness for the prosecution). He has given 
., evidence to the effect that when the Official Receiver took over 
the estate in December 1910 from Mr. Strachan the solvency 
of the estate was considered doubtful. If it was doubtful then 
I think it is a legitimate inference that it was more doubtful in 
June 1911 and Mr. Strachan, if any one, was conversant with 
the affairs of this estate having himself been receiver up toa 
period of six months before the issue of the balance sheet of the 
Bank which we are considering. Mr. Sen also told us, you will 
remember, that the unsecured creditors of the Stephen’s estate 
may receive one annain the rupee. That is the position in 
which the Bank of Burma now stands as roeares the unsecured 
debt due by A. Stephen. : 


A great deal has been said about Seymour Buckingham’s © 


account which is avery small one. The deficiency after deduct- 
th security was only Rs. 2,471. I need say very little about 
The exhibits relating to this account are exhibits 14(a) to (f). 


nt correspondence regarding Buckingham’s s composition with 


his creditors certainly suggest that his account with the Bank 
was doubtful ‘on the 30th of-June.. I mean that there is nothing 
in-these documents to show that the Bank’s debt was: excepted 
from the composition with the creditors. It is suggested by 
the defence that the Bank was not a party to the composition, 
but you will read exhibits 74(a) to () and decide whether there 


is any reason to believe that the Bank was excepted from it... 
Exhibit 14(f) in particular expresses the disappointment of the 


Manager at Seymour Buckingham’s neglect to pay up in accord- 
ance with the compositicn arrangement. On the other hand, 
there is evidence for the defence that Buckingham was earning 
money as agent of certain firms at Singapore including the 
Steam Rope Manufacturing Company and that as a matter of 
fact some money is still due to him as agency commission by 
one or more of these Companies. This debt is avery small 
one and I do not think J need say anything more about it. 
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Well, gentlemen, I have dealt with the larger debts aggrega- 
ting Rs. 19,81,500 and the lesser debts aggregating Rs. 2,70,000 
which together amount to over Rs. 22,00,000. I leave it to you 


- to decide whether any considerable portion of these unsecured 
EMPEROR, | 


debts should have been treated as doubtful in the balance sheet 
and either shown: to be doubtful or else provided for by some 
sort of reserve on the other side. ; 

Inow turn tothe question of interest. V'he details of this 
part of the case are set out in exhibits 13(a), (bb) and (c) and 
there is a summary in exhibit 13(dd). Column 1 of exhibit 13(a) 


shows that on the Ist of January 1911 there was due a total sum 


of about 45% lakhs in round figures on the accounts in exhibit 
13(a) and the next page, exhibit 13(0b), shows over 174 lakhs 
due on the accounts printed on that page. The total of these 
sums is 63 lakhs; it includes in round figures 3 lakhs of debts 
which were afterwards treated as doubtful or bad at the audit 
in July. You must exclude these 3 lakhs for which provision 
was made, both as to principal and interest in the contingency 
fund. But there remains roughly a sum of 60 lakhs of debt 
the unsecured portion of which according to the prosecution 
was doubtful or bad. Of course, the 60 lakhs represents the 
total debts, the secured as well as the unsecured portions. The 
unpaid interest on the whole of these debts, the unsecured as 
well as the secured portions, was taken to profit and loss and 


treated-as -profit... You-will remember Mr.-Giles’ suggestion that: 


“in” the vcase. of: doubtful’:or* bad ‘debts which were partially. 
“secured the Bank was entitled to take the unpaid interest on the 


secured portion of the debt as earned income. I think the 
expert evidence shows this to be wrong. You cannot split upa 
doubtful or bad debt for the purpose of interest into two parts, 
a secured part and an unsecured part. It is only if the security 
is sufficient to cover the interest as well as the principal of the 
whole debt that unpaid interest can be taken to profit and loss 
and that is the system which Mr. Holdsworth has followed in 
preparing these statements. He had shown in these statements 
the interest on the whole of these debts, not merely on the 
unsecured portions but on the secured portions as weli. There 
is a summary in exhibit 13 (dd) and in this summary the sum of 
Rs. 12,44,000, the Refinery debt, is added in and its unpaid 
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interest of over half a lakh, Rs. 53,000, is also shown. This 
interest was also taken to profit and loss. The total amount 
of interest wrongly credited to profit and loss according to this 
statement of Mr. Holdsworth is Rs. 2,26,000 odd. As regards 
some Rs. 20,000 of this amount we need not concern ourselves 
for as I have said it may be taken that provision was made for 
-this amount of interest in the contingency fund on the 30th of 
June, that is to say the interest on debts recognized to be 
doubtful or bad at the audit. If this sum of Rs. 20,000 is deduc- 
ted the balance is Rs. 2,06,000 odd and this represents the 
amount which the prosecution still contend should have gone to 
interest suspense or deferred interest account and not to profit 
and loss and which should not have been distributed as profit 
by the Bank. The principal items in this sum of Rs. 2,06,000 
(these figures you might note down against the list I gave you 
of larger and smaller debts, you can put the figures in a separate 
column, “interest wrongly credited to profit and loss according 
to the prosecution”) are against Attia, Rs. 24,500, against 
Mower & Co., Rs. 90,400, against Mount Pima, Rs. 6,200, against 
Aung Ban, Rs. 9,400 and aginst the Rangoon Refinery Company, 
Rs. 53,500. If you add up these figures you will find that the 
.total is Rs. 1,84,000. Then among the lesser debts the only 
figures that need attract vour attention are those reiating to 
Cotterell, Rs. 5,800, Moberly, Rs. 6,200, Peters, Rs. 2,100 and 
“AY Stephen, Rs. 5 5700... Thése -are the four lar "ger items and I 
need “not trouble * ‘you with the rest: Phe: total ‘of these four is 
Rs. 19,800. Sothat adding Rs. 19,800 interest on these four 
items and Rs. 1,84,000 on the five larger items you get roughly 
Rs. 2,03,800. That is the total of these items I have given you. 
To arrive at these figures I have followed the same course as 
followed by Mr. Holdsworth in calculating the figures for the 
table at the top of exhibit 13(dd), that is to say, I have in each 
case taken the figure for total interest in column 6 of exhibits 
13(az) and 13(bd) and deducted from the total receipts shown in 
column 11. The net amount of interest actually debited to each 
of these accounts and afterwards taken to profit and loss by the 
Bank during the half year is thus arrived at. In the case of the 
Refinery Company’s debt fexhibit 13(c)] looking to the state of 
the account and the nature of the payments you will have to 
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decide. whether Mr. Holdsworth was justified in treating the 
credits in-columns 10 and 11 of exhibit 13(c) during the half year, 
entirely as credits tothe principal of the Refinery debt. I would 
like to remind you of what Mr. Holdsworth said about this (page 
37 of his evidence) (Read re Rangoon Refinery Company from 
“ The whole of the interest should have been credited to interest 
suspense account . . . . value of the security). That was 
in admission he made in answer to Mr. Coltman’s question. 
In this case, i.e., of a Company in liquidation, it depends-entirely 
on security.” Then he said in answer toa question I put to 
him, “ The reason why I make a differerice between the Rangoon 
Refinery debts and other debts in exhibit 13 is that in the case 
of the Refinery accounts a large amount was advanced during 
the period (Rs. 16,06,492), and the amount received was much 
less (Rs. 11,20,110), and there was a large balance of Rs. 5,39,950 
increase in the total balance due at the end of the period and 
this debt was unsecured and doubtful to a large extent at the 
close of the period. In the other accounts there were prac- 
tically no transactions during the period.” Well, gentlemen, 
you must decide whether he was justified in doing that, 2.e., 
in treating this Refinery account in this exceptional way. You 


- have his reasons which I have read out to you and I leave it to 
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yout to decide whetherthey are sufficient. Itis a question on. 
which i think you will be able to forma better opinion than 
I could.. Jt seems. to:depend::a good.deal:on.what view you 
take of ithe: Refinery. débt,:the:.principal of:the ‘debt. I have 
already dealt with the question whether that debt could be 


regarded as good debt at the time of the balance sheet. If you 


come to the conclusion that the Refinery debt was a doubtful 
debt, then I think you must decide also that the credits to this 
account during the half year should have been taken only in 
reduction of the principal and that there was no justification 
for treating the unpaid interest as profit. So also as regards 


the unpaid interest on the other debts, those of Attia, Mower 


& Co., Mount Pima, Aung Ban, Cotterell, Moberly, Peters. 
and A. Stephen. It is only if you find these debts to have been 
doubtful.or bad onthe 30th June 1911 that you need consider 
the further question whether the unpaid interest accruing on 


them was properly taken to profit and loss. The Bank were of 
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course entitled to reckon as profit the unpaid interest on any 
debt which was honestly considered to be a good debt. On the 
other hand, it may be said that whatever portion of the debts 
you find to consist of doubtful or bad debts the unpaid interest 
. relating to that portion of the totaldebts ought to have been taken 
to interst suspense or deferred interest account or at any rate 
ought not to have been treated as divisible profit in the profit 
and loss account. JI would like to remind you of what the 
experts said about the interest suspense account : perhaps it is 


not fresh in your memory. Turn to Mr. Black’s evidence on 


pages 1 and 2 of his deposition (read from “ taking an account 
WHICH. IS “DAC scaserias hi cbivscsuatesiexs such interest would be credi- 
ted to interest suspense account”). Further down on the same 
page he says “ in my opinion the mere increase of an overdraft 
BCCOUME ictiacd ane ewe die nsntdaeeececunctoncn the Bank was satisfied of 
the debtor’s ability to pay.” Then in cross examination by 
Mr. Coltman he said (read from “ Regarding the crediting of 
- unpaid interest.............. iseseeeeeee-nOted in the books or not”). 
Then there is Mr. Tanner’s evidence, pages 1—3. He says 
(read from “ If a debt is considered SOOG sj scseeui venviseieeowrauteets 
to be a firm of repute”). Further down he says “ Interest on 


bad or doubtful debts...... sees reserve for bad and doutful’.” 
- He also said at page 3 of his deposition (read from “I agree 
that the only object of the interest suspense account............... 


_ before the-account is published”).. Then -there:is Mr. Warren, 
i former agent of the Bank ‘of: Bengal ‘in -Rangoon,. who was the 
7th witness for the defence. He says “ The practice of the 
Bank of Bengal............... which the Bank holds for it.” Then 
last of all I will refer you to what Mr. Meugens said on page 6 of 
his deposition at the bottom (read from “ if a debt is seriously 
doubtful............... or otherwise reserved against ”’). Then on 
page 3 he said “ I heard Mr. Warren’s evidence.................. 
may depend on other things”. So I think there is no substan- 
tial difference of opinion among these gentlemen as to the: 
' principles which should guide a Bank in this matter, no real 
difference as to the circumstances tn which you may credit 
interest to profit and loss and as to the cases in which the Bank 
ought to take such interest to interest suspense account. | 
think, however, that Mr. Holdsworth in saying that “ you must. 
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have absolute certainty of recovering before you can deal with 
the interest as earned income ” is going beyond the mark. It is 
unnecessary that the recovery of the interest should be abso- 
lutely certain; the consensus of opinion among the other experts — 
who were examined shows that absolute certainty is not 
necessary. Itis sufficient if the Manager of the Rank or the 
Directors honestly consider the debt a good debt and believe | 
that the interest will be recovered. If they had a reasonable 
certainty to that extent I think that would be sufficient. I 
think that is the effect of the evidence given by these expert | 
gentlemen. Well, applying these principles and using the 
knowledge you have gained of the various debts, you have to 
decide whether the management of the Bank could honestly 
treat this interest amounting to over two lakhs of rupees on 
these debts as earned income available for profit-reckoning 
in the balance sheet. This is of the greatest importance, for 
you will remember that the available profit shown in the 


balance sheet was Rs. 1,62,000 odd and therefore the genuine- 


ness of this profit depends to a great extent on this question 
of unpaid interest. If, as the prosecution contend, the Bank 
had no right to credit this 2 lakhs odd to profit and loss, then 


there was no profit at all but a loss and the balance sheet was 
‘necessarily false. Even if you decide that any large portion 
of the two lakns was wrongly credited to profit and loss you 
will have to work out the effect‘of your decision.as regards the 
. net. profit of -Rs. 1,62,000 cand see how: far:the aspect of the 


balance sheet would have been changed if that portion of the 
interest had been put in an interest suspense account instead 


of going to profit and loss. I may say that in this part of the 


case there is no suggestion that the prosecution have sprung a 
surprise on the accused. The question of crediting unpaid 
interest to profit and loss has been conspicuous in the forefront 
of the prosecution case from the beginning. In connection 
with this branch of the subject you will no doubt bear in mind 
the Auditor’s letter of the ist August 1911 in which he strong- 
ly advised that interest on most of the unsecured loans should 
be credited to an interest suspense account or not atall. Now, 
gentlemen, that advice was given before the balance sheet was 
assued, but after it was printed. Theunsecured loans according 
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to the Bank Manager and the Auditor amounted to Rs. 6,36,000 
and the interest on that sum was not taken to an interest 
suspense account in this balance sheet, but was reckoned as 
divisible profit. Mr. Allen says he meant this advice of his to 
* be applied in the ensuing half-year. But if it was strongly 
advisable for the ensuing half-year, it is nct easy to understand 


why he did not insist on the same course being followed in the 


balance sheet for the half-year ending 30th June 1911. You 
will remember that Mr. Allen at first contended that provision 
for the interest on the unsecured debts had actually been made 
in the contingency fund on the 30th of June 1911 and that he 
merely meant to convey to the Directors that it would be better 
in future to make provision for such interest in an interest sus- 
pense account month by month rather than to makea lump 
sum provision at the end of the half-year when deciding how 
much was to be added to the contingency fund. That would 
of course be a mere matter of book-keeping and Mr. Allen went 
‘on to explain to us the superiority from the book-keeping point of 
view of putting doubtful interest month by month in an interest 
suspense account rather than providing for it in a contingency 
account at the end of the half-year. But the next day it was 
shown that Mr. Allen’s answers on this subject were not correct. 


For he was obliged to admit that as a matter of fact the contin- 


gency fund on the 30th of June 1911 was only a few hundreds 
of rupees in excess of the principal.and interest of debts. taken to 
be doubtful or bad at the.audit, that is to say,.Rs. 2,94,000, and 
therefore it was all but exhatisted in providing for these debts 
and their interest and thereforeit is plain that the balance sheet 
of 30th June 1911 contained no reserve provision at all for the 
interest on unsecured loans respecting which Mr. Allen had 
expressed his misgivings in his letter of the Ist August to the 
Directors. It also appears to me from the Auditor’s advice on 
this point and from his advice about not paying a dividend that he 
entertained serious doubts about most of these unsecured Joans 
and though ‘he does not expressly say so, his letter at any rate 
suggests the inference that the Bank should not merely have 
credited interest on these loans to interest suspense account 
but should also have made special reserve provision of some 
kind for most of the: principal of. these debts amounting to 
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1913. Rs. 6,36,000. You will remember Mr. Meugens’ remark that if 


et 


G. S. you say the interest on the unsecured loans should go to interest 
ea es suspense account that is tantamount to saying that these debts 
ae are doubtful. He said it presupposes that these debts were 


pes dobutful. So that we have some grounds—I do not know how 
substantialthey appear to you tobe—for thinking that as regards 
the Rs. 6,36,000 the Bank ought to have made reserve provision 
not only for interest butalso for principal. I is true that there 
was a reserve fund of 5 lakhs, but no part of this fund was 
ear-marked as provision for doubtful and bad debts and we have 
iton Mr. Meugens’ authority that if any part of the ordinary 
reserve fund is to be used for this purpose it must be expressly 
stated so in the balance sheet; that is to say, the reserve fund 
or such part of it as may be required for the purpose of meet- 
ing bad or doubtful debts should be described as a reserve for 
doubtful and baddebts. In the absence of such express descrip- 
tion, you cannot include bad and doubtful debts, principal or 
- interest,among. your assets, unless of course you have provid- 
ed for them otherwise by a secret reserve or contingency fund. 
In what I have said up to now I have dealt with the case. 
generally and have tried to lay before you the principal 
considerations to be taken into account in deciding whether the 
whether the dishonesty was. aggravated by keeping the Bank open 
.till-November.. It remains for me to deal with the case against 
| BACH Of ‘the Accused “separately. But-before doing that it: is 
advisable to touch upon the question how far the accused would 
have been justified in relying upon the Auditor’s certificate 
on -the balance sheet. You will have noticed that both 
Mr. Mower and. Mr. Clifford in their written statements and 
throughout their defence have relied to some extent on this cer- 
tificate : they have relied upon it as prima facie evidence that all 
wasright. But you. have to consider the case of the balance 
sheet being false and fraudulent. In that case it isa necessary 
inference from Mr. Mower and Mr. Clifford’s reliatice upon the 
Auditor’s certificate that the fraud or dishonesty, if any, were 
confined to the Manager and the Auditor whose signatures were 
on the balance sheet when it was laid before them, or, in other 
words, that the Directors were taken in by Mr. Strachan and 
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Mr. Allen who prepared a false balance sheet for them to sign ; 
that is putting the matter quite baldly, but I think it is a legiti- 
mate inference from this line of defence. But such an inference 
I submit to you, would manifestly be absurd, for it was not 
Mr. Allen and Mr. Strachan so much as Messers. Mower and 
Clifford who were concerned to prevent the Bank from collapsing, 
and we may reject as wholly improbable any suspicion that 
Mr. Allen and Mr. Strachan would concoct a false balance sheet 
and keep the Directors in the dark about it. The law on the 
subject of Company audits is contained in section 74 of the 
Companies Act (read it). Then there are the provisions in the 
Articles of Association of the Bank which are binding on all 
concerned (Exhibit:II). The articles are 110, 113, 114, 115 
(articles read). J also will read for your guidance a passage 
from a recognised authority on Company Law which describes 
the duties of auditors, that is Lindley on Companies, page 
617 :— 


... The first duty of auditors is to ascertain what duties are 


imposed upon them by the Companies’ regulations, and by the 
Acts by which it is governed, and to conduct the audit accord- 
ingly. Speaking generally, it is their duty to examine the 
company’s books and accounts, and to report whether the 


balance sheet exhibits a correct view of the companies’ financial 


‘position at the time of the audit; and in doing this they ought 
not to confine themselves to-verifying the arithmetical accuracy 
‘ofthe figures in the balance sheet. It is, however, no part of 
‘their duty to consider whether the business is prudently or 
imprudently conducted; nor is it their duty to take stock. If 
special knowledge is required to value the stock or for any other 
purpose connected with the audit, they are entitled to act on 
-anexpert’s opinion. If the company’s officers have, or may 
reasonably be supposed to have, such special knowledge the 
auditors may trust to them if they have no reason to suspect 
their honesty. . If, as is usually the case, it is their duty to report 
to the shareholders, they will not discharge their duty by report- 
ing tothe Directors. Moreover, except perhaps under very ex- 
ceptional circumstances, their report ought to contain the infor- 
mation to which the shareholders are entitled; if it merely 
gives the shareholders the means of information, it will not be 
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sufficient. Auditors are bound to exercise a reasonable amount 
of care and skill in the discharge of their duties. The amount 
of care andskill which is reasonable depends on the circumstan- 
ces of each case; if there is nothing to excite their suspicion, 
less care will be reasonable than if their suspicions were, or 
ought to have been, aroused. 

Auditors who honestly discharge their duties with the 
requisite amount of care and skill incur no liability even though 
they have commiited errors of judgment and the balance sheet 
and accounts are in fact false and misleading if they do not do 
so, they will be jointly and severally liable to make good any 
loss caused thereby, e.g., if dividends are improperly declared 
and paid on false or misleading accounts certified by them as 
correct they will be jointly and severally liable to make good all 
monies so misapplied with interest.” 

You see that an auditor has to ascertain the true financial 
position of the Bank at the time of the audit and to report to 
the snareholders.__He is not there for the Directors or Mana- 
ger tolean upon. His main function is to protect the interests 
of the shareholders: that 1s what an auditor is for. I said be- 
fore that section 74 of the Companies Act about balance sheet 
and auditors occurs in a part of the Act which is headed “ Pro- 


‘tection of members.” -What-the auditor-has to see-is that the 


Directors and officials are publishing true statements of the 


Bank's affairs, not ge! ee correct list of balances 


ae ge ane 


ode see re the sums s chown as goed. re in the balance > 
sheet bear some close relation to the actual present market 
value of those assets, and that debts which are doubtful or bad 
are duly reserved against. In the case of unsecured debts, of 
course, the auditor has to rely principally upon the Manager 
and Directors as: to the solvency of those to whom they have 
given credit. Inthis case Mr. Allen was justified in accepting 
the Manager’s statement about Attia. He apparently had some 
doubts as to whether the Manager’s opinion was correct. 
There is little doubt I think that Mr. Allen did not feel quite 
comfortable about the Bank’s debts. Before the audit actually 
began we find Mr. Strachan writing to the Aung Ban Company 
and the Refinery Company liquidators and telling them that the 
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auditor was threatening to take their debts as unsecured. 
Letters of lien were obtained from some of the big debtors and 
Mr. Allen was satisfied. Through an oversight it appears that no 
-guch letter of lien was procured in the case of the Aung Ban Com- 
pany’s debt but Mr. Allen apparently did not know of this omis- 
sion. But he was still not altogether satisfied with the deLts 
‘that were shown as unsecured. His letter of the 1st of August 
which has been referred to more than once is most important. 
To my mind at least, it shows that he passed the balance sheet 
in spite of serious misgivings about the debts. He points out 
‘the weakness of the security for a considerable number of the 
loans and comments unfavourably on the kind of security and 
-on the absence of market quotations, then follows the advice 
“we strongly advise that the interest on most of the unsecured 
loans be credited to an interest suspense account or not at all,” 
_and he points out that after deducting the amount of the secret 
reserve from Rs. 9,36,000 unsecured loans, the balance is in 
-excess of. the reserve fund of 5 lakhs. What could that mean 
but that the auditor had misgivings about this sum of Rs. 6,36,000 
odd. If there was no doubt about this large sum, then why 
should he recommend interest on it to go to interest supense if 
credited at all. Mr. Meugens says that presupposes that they 
=were doubtful debts. If Mr. Allen thought these debts to be good 
debts I do not think he would have any reason to make sucha 
recommendation to the Directcrs.. It is for you to decide 
‘whether Mr. Allen should have: conténted himself with: writing 


to the Directors. It seems to me that he should not. Looking 


‘to his position as a sort of “ watch-dog ” for the shareholders, 


I think heoughtto have reported to the shareholders the doubts 
‘he had about the securities and the advice he was giving to the 
Directors about the crediting of unpaid interest on the unse- 
-cured loans especially as the balance sheet which he was certify- 
“ing to be correct treated the unpaid interest on these loans as 
part of the good assets of the Bank. I think the omission in 
‘the auditor’s certificate of all reference to this matter was hardly 
justifiable, especially when Mr. Allen thought the situation was 
‘$0 serious as towarrant him in recommending that no dividend 
‘should be paid for the half-year. Then again as regards the 
-_Moolla Oil and Burma Petroleum shares, I think the auditor 


% 1913. 
G. S. 
CLIFFORD 
@ 
KING- 
EMPEROR. 








1913, 
G. S. 
CLirrorp 
av. 
JKUING- | 
EMPEROR. 





228 LOWER BURMA RULINGS. [ vou, 


relied too much on the Director Mr. Clifford’s assurance as to 
the value of these undertakings. In ordinary circumstances 
Mr. Allen would be entitled to take what a Director might tell 
him on such a point and to act upon it, but in this instance he 
should have been mindful of the fact that Mr. Clifford was not 
only a Director of the Bank but was also a Director of the Bank’s 


' principal debtor, Mower & Co., and that Mower & Co., had 
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deposited shares of these very Companies in the Bank as security 
for some seven lakhs of rupees. Mr. Allen has told us that he 
still considers that this balance sheet honestly and correctly sets. 


forth the position of the Bank at the time. I think you haye, 


some reason to doubt whether he can really hold that opinion. 
It is true that Mr. Allen had very little to gain personally. by 

keeping the Bank open, but if he had stated the true position. of - 
affairs and a run on the Bank followed the Bank might have to 
close and the auditor would lose his fees as auditor of the Bank 
and of Mower & Co., and any of the Mower Companies that 
might beinvolved in the crash. -Itis hard-to believe that the loss 
of these fees would be a sufficient motive for passing a balance 
sheet, which he knew or had reason to believe to be a false 
balance sheet. Weare, however, not concerned with his motive. 


We have to look only at what he actually did. My own opinion is 


that Mr. Alien’s action with regard to the audit and the balance 
sheet showed a degree of complaisance towards the Directors 


‘and Manager. which renders.it-necessary to. discount his evidence © 
‘considerably. But-it is entirély for you,:gentlemen, to put your. 


own construction upon Mr. Allen’s actions and to form your 
own opinion as to the value of his evidence. 

Gentlemen, when the Court adjourned yesterday I had been 
dealing with the question whether it would be reasonable to 
give any weight to the suggestion that if the balance sheet is 
faise the Directors, Mr. Mower and Mr. Clifford, could have no 


responsibility for it because they were entitled to rely on the 


certificate of the auditor and on the Manager's signature. I 
told you that in my opinion it is highly improbable in this case 
that the Manager with the connivance of the auditor would 
concoct a false balance sheet and keep the Directors in the dark. 


about it. 
It is necessary now to say a few onde about another line of 
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defence, which relates to Mr. Okeden’s connection with the 
Bank. It has been suggested that though Mr. Okeden did not 
actually sign the balance sheet he was here throughout the 
greater part of the interval between the signing of the balance 
sheet and the closing of the Bank, and he must therefore have 
known the actual state of affairs just as well as the other 
Directors. Here it is argued he isa man of undoubted integrity 
who with a full knowledge of the facts saw nothing legally or 
morally wrong in keeping the Bank open till November the 
13th. In such circumstances how can you say that the other 
Directors or the Manager acted dishonestly, in doing precisely 
the same thing. There is a fallacy in this argument and that 
fallacy lies in the assumption that Mr. Okeden had a knowledge 
of the state of affairs equal to that of the other Directors—the 
present accused. It is quite clear I think that he had not. He 
had no concern in the various Mower Companies and he knew 
little or nothing about their affairs. He has appeared before 
you as.a witness and has said among other things that he 
considered he duly exercised the control which according to 
the Articles of Association are vested in the Directors. It seems 
to me that Mr. Okeden’s control was of a very flimsy descrip- 
tion and that he was practically an ornamental figure on the 
‘Board ana nothing more. ‘He did noteven know that Mower 
& Co. banked with the Kank of Burma. He attended the meet- 
ings of the Directors and read any notes which the Manager 
might think ft to circulate for the information of the Directors. 
But I think it is evident that he exercised no effective control and 
had only the sketchiest knowledge of what was going on. His 
evidence shows that he never thought it necessary to look into 
things for himself but relied implicitly upon what was told him 
by his co-Directors and by the Manager. Even matters of first 
‘Class importance such as Andesashia’s complaint to the Bank 
in March 1910 and the auditor’s letter of Ist August 1911 did 
not put Mr. Ckeden on inquiry for himself and did not ruffle his 
confidence in the other Directors and Manager. Though 
Mr. Okeden may have been a negligent Director I think it is 
certain that he was not a dishonest one and that this must be so 
is indeed admitted by the defence. If the balance sheet was 
really false he at any rate appears to have known nothing 
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about it. His case is distinguished from that of the three 
accused who all approved and signed the balance sheet and 
whose state of knowledge as to the contents of the balance sheet 
we must now consider. 

It would have been very convenient if I could have put to 
you first the question whether the balance sheet is in fact false 
or not: that is the foundation of the whole case. dt would be. 
convenient to get your decision on that question before dealing 
with the further question, how far each of the accused is shown 
to have had guilty knowledge, for if you are~ satisfied that the 
balance sheet was not false or rather if you are’ not satisfied 
that it was false there is an end of the matter. But I cannot 
put the case to you piece-meal: it must all go together. You 
will understand therefore that the remarks that I have to make 
as to the degree of knowledge of each of the accused are for 
your consideration only if you do find thebalance sheet to be in 
fact false and not otherwise. You have to consider the case of 
each one of the accused separately, for it does not by any 
means follow if one is found to be guilty that the others must 
necessarily be guilty. It may well happen tn a Bank prosecu-. 
tion like this where the Manager and certain Directors are: 
prosecuted jointly that only the Manager or, it may be, one of | 
the Directors is found to have acted with the guilty knowledge 
and intention requisite for a conviction. Itis easy to imagine 
‘sucha case. Therefore im the present ‘trial | it is for you to 
decide not only whether the balaticé shéet waé false but whether 
as regards each of these persons he knew it to be false when 
he signed it. If you find as a matter of fact that one or more 
of them signed without knowing or having good reason to 
believe that it was false, then as regards that accused or those 
accused, you should certainly bring in a verdict of not guilty. 
I must repeat that itis not enough for a conviction of this 
offence to prove that an accused was very careless or very neg- 
ligent, that he reiied too much on the assurances of others as to. 
the correctness of what he was signing. Thelaw requires much 
more than carelessness or negligence. It requires positive dis-. 
honesty and there is a very wide gulf between the two. With- 
out actual knowledge that the balance sheet was false there 
would be no dishonest intention, and dishonest intention as I. 
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have already pointed out to you, is an essential element, indeed 
itis the main element, in the offence charged against these 
accused. You have therefore to decide as to the knowledge of 
each of the accused at the time of the signing of the balance 
sheet on the Ist August. And for your guidance in considering 
this question I will read to you the words of the Judge tn 
summing up the City of Glasgow Bank case, a case which 
resembles this one in many respects. In that case as in this 
there was a balance sheet which the prosecution alleged to be 
false and the J ury had to decide not only as to the falseness of 
‘the balance sheet but also as to the guilty knowledge of the 
accused Directors individually. 
| - The Judge says “ As to the knowledge of the Directors as 
to their knowledge that these balance sheets were fabricated. 
Now, what the prosecutor has undertaken to prove, and says 
that he has proved, is not that these Directors were bound to 
know the falsity of the statements in the balance sheets—not 
that they lay under obligations to know it, not that they had 
the means of knowledge—but, that, in point of fact, they did know 
it, and that is what you must find before you can convict the 
prisoners of any part of the offences attributed to them. You 
must be able to. affirm in point of fact, not that they had a duty 
and neglected it, not that they had the means of information 
within their power and failed to use them, but that, as a matter 
of fact,“when that balance sheet was issued they knew that the 


statements containéd in it were false: ~ I sty that, because there 
has been some phraseology used in the course of this trial that 
would seem to indicate that a constructive knowledge was all 
that was required for such a case. Constructive knowledge 
might be quite sufficient if we were dealing here simply with an 
action for civil debt or civil reparation ; for what a man is bound 
to know he shall be held to have known. But that has no place 
at all when a man is charged with crime. His crime is his 
guilty knowlédge,and nothing else. He is charged with personal 
dishonesty, and you must be able to affirm that on the evidence 
before you can convict him. But while I say that, gentlemen, 
I by no means mean to say that the knowledge which you must 
find must necessarily be deduced from direct evidence of it. 
You are not entitled to assume it; but you are entitled to infer 
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that fact, as you are entitled to infer any other fact, from facts 
and circumstances which show and carry to your mind the 
conviction that the man when he circulated, or when he made 
that balance sheet, knew that it was false. You must be quite 
satisfied, however, before you can draw that conclusion, not 
merely that it is probable or likely, or possible that he knew, 
but that he did, in point of fact, know the falsehood of which he 


is accused.” 


I will take first the case of the two Directors, Mr. Clifford 
and Mr. Mower, and as regards these two accused it is, neces~ 
ary to deal with an aspect of the case which distinguishes it 
from other Bank trials. I refer to the inter-dependence of the 
Bank of Burma on the one hand and what are referred to as 
the Mower Companies on the other. This is a fact which leaps 
to the eye and which I consider highly relevant to the charge. 
It is undisputed that these two accused, who were the original 
Directors of the Bank and continued to be Directors till the 
Bank closed in November. 1911, were also Directors cf Mower 
& Co., the principal debtors of the Bank, and had either through 

Lower & Co. or as individuals, a very large and in many cases 
a controlling interest either as managing agents or Directors or 
principal shareholders, in most of the other large companies 
which were financed by the Bank. To make this quite clear it — 
is sufficient for you to refer to Mr. Clifford’s note, exhibit 26(a). 
‘Tt iS attached, to the Manager, Mr.-Strachan’s. note,.of the 30th 
October,-exhibit. 26. -It- has. been read.to you.more.:than: once © 
and I do not think I need read it to you again. It-shows the 
close connection between Mower & Co. and most of the other 
companies. A statement, exhibit 89 (b), has been prepared 
to show the extent with which the funds of the Bank were used 
for the purpose of financing the Mower group of companies. 
There is another statement, exhibit 89 (a). Exhibit 89(@) is a 
revised edition of another exhibit 89 put in evidence in the 
Magistrate’s Court for the same purpose. It has been 
pointed out that there are great differences between the two 
exhibits. Mr. Holdsworth explained that the omissions in the 
second statement were in favour of the accused, but it is a pity 
that more pains were not taken to compile the information cor- 
rectly in the first instance. I prefer to draw no inference from 
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exhibit 89(a@). As regards exhibit 89 (6), however, the figures in 
that statement have not been challenged and I think you may 
take the information given in that statement into consideration. 
As I have said, Mower & Co. themselves were the greatest deb- 
tors of the Bank. For information as to the other companies 
mentioned in exhibit 89 (6) you can look at the balance sheets 
and the lists of shares in exhibits 45 (a) to 58 (c) and exhibit 
60 (f). You wil: notice among other things that two-thirds of 
the Burma Investments’ shares was held by S. A. Mower and 
that the Burma Investments Company had more than one-half 
of the Rangoon Oil suares afterwards converted into British 
Burma Petroleum shares. So that S. A. Mower had acontroi- 
jing interest in the Rangoon Oil Company. Attia, whose 
accounts are shown in exhibit 89 (0), was originally a partner in 
Mower & Co. but retired in 1907. Mr. Cotterell was a partner 
in Mower Cotterell & Co. which afterwards became Mower 
Limited. He was also a partner of Marshall Cotterell & Co. 
in which Messrs. Mower and Clifford and the firm of Mower 
Cotterell & Co. held more than half the shares. At the 
bottom of exhibit 89 (0) you will seeasummary of the figures. 
According to this summary, the total amount of loans and 
overdrafts due to the Bank on 30th June 1911 was 122% lakhs 
in round figures, and out of this total the Mower Companies 
with Aitia and Cotterell were responsible for over 105 lakhs, 
Out of- Rs. 9,21,000 odd shown as bills:receivable in.the balance 
sheet the Mower Companies-together with Attia and Cotterell 
were interested as drawers or drawees or both in all but a 
small fraction. These figures have been worked out by 
Mr. Holdsworth and their accuracy has not been questioned. It 
is impossible, in my opinion, to shut our eyes to these facts 
-or to overlook the important bearing they have on the case. 
They lead to the conclusion that the Bank of Burma, founded 
by Messrs. Mower and Clifford, existed primarily for the pur- 
pose of obtaining funds with which to carry on the operations 
of the Mower Companies. I am not saying that the Directors 
were contravening the law in getting funds for their various 
companies in this way. So far as I can see there was nothing 
illegalinit. The prescribed form of balance sheet has a heading 
.on the assets side “ Sums due by a Director or other officer of 
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the Bank.” But this refers to sums due by them in their per- 
sonal individual capacity. It does not refer to sums due by 
Companies in which they are interested, however intimate or 
prepondereni their interest in such companies may be. This is 
a matter to which the Legislature have turned their attention 
in framing the new Companies Act, but under the present law 
(Indian Companies Act of 1882), the law which applies to this 
case, it appears that the Directors of a Bank could also be 
Directors and Managing Agents and part-owners of any number 
of Companies indebted to the Bank and there would be no legal 
obligation on them to disclose such facts to the public. You 
must therefore dismiss from your minds any shadcw of bias. 
against the accused on this score. You may think it a vicious 
system which allows the funds of the Bank to be used mainly for 
the pttrposes of oil-winning and other industrial concerns in 
which the Directors themselves are among the persons chiefly 
interested but it would be entirely wrong to let any such views 
influence your decision as to the guilt or innocence of the Direc- 
torsin thiscase. They did nothing more than the law permitted 
inthis matter. J have introducedthese remarks for a different 
purpose altogether, that is, to assist you in deciding the ques- 
tion of the two Directors’ actual knowledge of the affairs of the 
Bank on the date that they signed the balance sheet. It seems 
to me that the close connection of Messrs. Mower and Clifford 


with thesé companiés and with ‘Attia and ‘Cottérell gave them 
special; not'to say unique, opportunities ‘for ‘knowledge of the 


state of the principal debts. Ic must be said that they had better 
opportunity than Bank Directors ordinarily might be expected 
to have. I find it difficult to believe that they kept their know- 
ledge of the affairs of these various companies in a brain 
compartment entirely shut off from the brain compartment 
which was brought into use in perusing and approving the 
balance sheet, the profit and loss statement and the Directors’ 
report of the Bank. This, however, is a matter entirely for you 
as business men to settle for yourselves. Opportunity and 
knowledge are not the same thing. You are entitled to make 
any reasonable inferences but they must be reasonable. The 
law about inferences of this kind is that you may presume the 
existence of any fact which you think might have happened, 
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regard being had to the common course of natural events, 
human conduct and public and private business in their relation 
to the facts of the particular case before you and bearing that 
in mind you will have to decide what inferences you can legiti- 
mately draw from the opportunities of knowledge which the 
accused Directors had. Your common sense and business 
experience will enable you to decide how far actual knowledge 
of the state of the debts and securities can reasonably be infer- 
red from the opportunities which these two Directors had by 
reason of their connection with the affairs of the debtor com- 
panies and their connection with Attia and Cotterell. 

Taking first the case of Mr. Clifford you will see he was the 
sole Director present in Rangoon for some months before the 
balance sheet was issued. He denies that he took any part in 
the preparation of it: this ts in contradiction of what he is 


reported to have said at the meeting of shareholders after the 
Bank closed. He said “In June of this year when the half-. 


yearly balance sheet was issued, the securities held by the Bank 


were subjected to close scrutiny by the Auditors and Directors,. 
and valuations assessed at a minimum market price.” He says 
the report of that meeting is inaccurate, and it is clear 
that it is inaccurate at any rate_in one respect because it men- | 


tions Directors in the plural and I understand that there was 


only one Director in Rangoon at the time of the audit. | think 


the balance sheet. But you will have to consider the likelihood 


of the Bank Manager deciding for himself without reference to: 
the sole Director in Rangoon such radical questions as the total 
amount of debt to be credited as good, the amount to be classed 
as doubtful or bad and against which provisions should be made- 
by way of reserve in a contingency fund. Asto that of course: 


you must also remember the evidence given by Mr. Kesteven. 
He said “I am a Director of a few companies. So faras my 


knowledge goes the Directors usually rely on the auditors. 


as to the accuracy of the accounts and do not go into the figures 
themselves.” I see he also says however in cross-examination 


that the Directors are supposed to be generally cognisant of the. 
affairs with which the balance sheet deals but not with all the 
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details of the affairs. This gentleman, Mr. Kesteven, was 
apparently never a Director of Bank though he was a Director 
of other companies. It is true that wide powers were con- 
ferred on the Manager by the power-of-attorney (you see the 
power-of-attorney among the exhibits), but these powers were 
not conferred to the exclusion of the Directors’ powers. It 
would be absurd to hold the Director responsible for any mere 
details of bank management but in large matters such as I 
referred to just now, it is not unreasonable to presume that 
the Manager acted in consultation with the Directors. At 
least so it seems to me, that this is a matter which you have to 


decide for yourselves. You will remember that paragraph 86 


of the Articles of Association laid down that the management 
and control of the Bank shall be vested in the Directors, that 
is to say, they are left no option but have the duty of.managing 
the affairs of the Bank expressly laid upon them. Whatever 
powers they confer on the General Manager the Directors 
cannot divest themselves of tne general duty of management 


and control, or perhaps J] should say the general supervision 


and control, so long as they continue to be Directors. I 
think therefore you must presume that Mr. Clifford as the sole 
Managing Director in Rangoon at this time did exercise the 


supervision and control that were vested in the Board of Direc- 


tors and that in exercising these functions he would naturally 


become conversant with all really important matters concern- 
ing the Bank. Mr. deGlanville drew attention to an English 
case in which it was laid down that a Director is entitled to 


trust the officers and servants of a Bank to do their duty 
honestly and that of course is perfectly true as a general 
proposition ; but that English case was.a civil case in which 
somebody tried to make the Director responsible for the 
misdeeds of a dishonest Manager. The balance sheet which 


‘was laid before that Director, the defendant, falsely repre- 
sented the Bank to be flourishing and the Director’s report 


falsely stated that proper provision had been made for bad 


debts. It was very like the case alleged by the prosecution 
here in those respects. But in that case though the balance 


sheet was really false, the Director, who was the defendant, 
believed the balance sheet and report to be perfectly true and 
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he had no reason to suspect the honesty or cofipetence of the 
Manager. He was himself deceived by the Manager. He was 
deceived by the false balance sheet and report and it was held 
that he was not civilly liable to make good the money which 
had been improperly paid away as dividends on the basis of 
this false balance sheet and report—that was the case—much 
‘less would he be liable criminally. It appears in that case 
that not only the Manager but another Director who was a 
Managing Director had for years before fraudulently con- 
cealed the true facts of the value of the outstanding debts and 


other matters which it was their duty to bring to the notice of 


the Board andwhich might have been discovered by the defend- 


ant Director if he had made a careful examination and comp-. 
arison of the accounts of the Bank. ‘You will see, gentlemen, . 


that in this English case the circumstances were very different 
from those alleged in the present case. It is not pretended by 
any one that Mr. Strachan deceived or had any motive for 


deceiving Mr. Clifford and Mr. Mower in any way. The. 


suggestion of the prosecution on the contrary is that they all 
acted in concert. - 

Well, gentlemen, whatever you think about the minor debts 
of the Bank it seems to me that you might reasonably infer that 
Mr. Clifford knew most of what was essential to know of the 
large debts—those of Mower & Co., the Refinery, Aung Ban, 
‘Mount: Pima, :-Cotterell, :Moberly..and Stephen. This.-is. an 
important question of fact which‘you will have to ‘decide- You 
‘must give all due weight to the circumstance that has appeared 
in evidence that Mr. Clifford at the time of the audit was suffer- 
ing from sprue. A man who was in bad health might not take 
such a close interest in his business affairs as he would if he 
were in good health. There is some conflicting evidence about 


this because one witness Compton said that at this time. 


Mr. Clifford was attending office and kept very latehours. He 
says “ I came’out to Rangoon at the end of May 1911 in the 
service of the British Burma Petroleum Company. At that 
time I worked in the office of Mower & Co. The work in that 
office was very heavy from that time until November 1911. 
Mr. Clifford had very frequently to remain. in office until late 


at night. I hadalso to do the same, six months on end, three or: 
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four nights a week. We worked until midnight sometimes. ” 
It is not clear, whether, Mr. Clifford was illin June and July, 
but tt appears it was about this time at any rate that he was 
suffering from sprue, and you have to give due weight to that 
fact. It is clear, however, that Mr. Clifford knew the auditor’s 
opinion that ini the circumstances no dividend should be decla- 
red. Hewas advised of that fact in the course of the audit and 
he was in a positionto understand fully why tke auditor gave 
that advice. It is impossible to disassociate that advice given 
by Mr. Allan from the letter which Mr. Allan wrote on the 
ist August, exhibit 30, which shows that the auditor was uneasy 
about the securities and thought that the unsecured loans for 
Rs. 6,36,000 were somewhat shaky at any rate. Mr. Clifford 
was aware of course of the nature of the securities for the 
Refinery debt and the extent to which the liquidators’ claim 
was disputed in July 1911. As Managing Director of Mower 


& Co. he knew all about that matter. I discussed the Refinery 


Lage 26 of the 
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debt yesterday and the security forit. I left it to youto exercise 
your own judgment as to whether the lien on the liquidators’ 
claim against the British Burma Petroleum Company could be 
regarded as a good security or whether it could only be regarded 
as a sort of makeshift to tide over the audit. If you take 
that view of the security for the Refinery debt you must also 
consider whether Mr. Clifford realised when he signed the 
balance sheet that this lien on the liquidators’ claim should be 

so regarded, that is, as a makeshift to tide overthe audit. Did | 
he realize or did he not, you should ask yourselves, that the 
British Burma Petroleum Company must needs take action to _ 
have this lien surrendered by the Bank and that the Bank 
would inevitably have to give way for fear of ruining the 
British Burma Petroleum Company of which they held such 


an enormous number of shares. Then you will also remember 


that Mr. Clifford was actively directing the affairs of Mower 
& Co. during for some months before the balance sheet was 
issued and he was also the active controller of the large inter- 
ests of Mower & Co. and of Mr. Mower in all the various other _ 
Mower Companies. It seems that he had full opportunities for — 
knowing the extent of all the large debts of the Bank and ina 


general way at any rate of the security which the bank held for 
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these debts. You must look to the nature of the security, which 
consisted chiefly of British Burma Petroleum shares, Burma 
Investment shares and shares in companies which were 
-controlled and financed by Mower & Co. Looking to that 
circumstance it appears that Mr. Clifford must have known as 
well as any one the realizable value of those securities at the 
time the balance sheet was issued. Ifthe balance sheet did take 
‘credit as good assets for a large amount. of debts which are 
really doubtful or bad if you come to that conclusion and if 
you come to the conclusion that the resulting profit shown on 
the half year’s working was for that reason fictitious, I think 
there are substantial grounds for believing that Mr. Clifford 
was at any rate cognisant of this state of affairs. Iam entitled 
to give my Opinion on this point and on other points of facts, 
‘but itis an opinion which does not bind you as I said before 
and you can reject or follow it as you think fit. You will of 
course give weight to the fact that Mr. Clifford did not sell out 
his shares in the Bank and as-regards his account in the Bank, 
which as we know was pledged as security for Mower & Co.’s 
debt, there. appears to be nc real ground for urging that he 
tried to take money out of the Bank for his own purposes when 
the collapse of the Bank appeared to be imminent. 
Next as to the General Manager, Mr. Strachan. He accepts 
‘full responsibility for the figures in the balance sheet which 


were aJl prepared .by. him with the, exception ofthe two inner. 


-columns dividing the:-good debts into. debts for: which: security 
was held and debts for which no security was held. That sub- 
classification of the good debts was effected by the auditor in 
consultation with Mr. Strachan. We have the auditor’s evi- 
dence about that, and it agrees with what Mr. Strachan says. 
It was Mr. Strachan’s duty as General Manager to be conver- 
sant with the financial positions of persons and companies to 
whom money had been lent by the Bank, and it may fairly be 
presumed that he was posted at any rate in a general way in 
reference to all or most of the debtors. As to A. Stephen's 
debt he had some special means of knowledge because he had 
been the liquidator of Stephen and Son’s estate up to Decem- 
ber 1910 and he was in position to know how far A. Stephen’s 


balance could be considered a good recoverable balance, . 
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Major Meagher’s account has specially occupied his attention: 
he wrote that letter, exhibit 96, to the Manager in Madras 
specially about this debt. In connection with Major Meagher 
I should like to correct what appears to be a mistake in what I 
said yesterday. I said that Major Meagher’s stock was sold 
for Rs. 8,000. But I find that as a matter of fact this figure was 
merely suggested to him in cross-examination and he said he 
did not know that the stock had been sold for. So you have 
to dismiss from your minds that remark I made to you as to 
Major Meagher’s stock having been sold for Rs. 8,000. You 
have no evidence as to the price realized. He did say, how- 


' ever, that his debt to the Bank became a bad debt because the 


Bank closed and because the liquidator had sold off his stock. 
Mr. Strachan had been specially interesting himself about 
Major Meagher’s account just before the balance sheet was 
issued, and he therefore had means of knowing or knew as well 
as any one in the Bank could know what prospect there was of 
recovering that debt. He knew the state of the accounts of 
all the minor debtors and with reference to the large debts, 
Mower & Co., Mount Pima and so on, you will see from his 
written statement that he was conversant with the state of 
affairs regarding each of these debts. As regards the Refinery 
debt in particular, he denies that he knew that the whole of 
that debt was being disputed with the liquidators, but in his 


examination by the liquidator, Mr. Holdsworth, exhibit 21 (0), 


he admitted that he must have discussed this matter with the 
Director, Mr. Clifford. It is not suggested that Mr. Clifford 
concealed anything from him in the course of that discussion, 
but or the other hand there is no evidence that Mr. Strachan 
saw or..was told the contents of the cable of the 6th July from 
John Taylor & Sons, exhibit 72 (g). As regards the Aung Ban 
debt, Mr. Strachan admits that the promissory notes of the. 
liquidators were the security; apparently the only security held 
by the Bank. Itappears that Mr. Strachan did not get a letter 
of lien on the Aung Ban liquidators’ claim suchas he did get in 
the case of the Refinery Company. We have-no evidence as 
to why he did not get it: it may have been by ‘inadvertence. 
At any rate there was no security for the Aung Ban debt 
except the pro-notes of the liquidators. Then he received. 
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the auditors’s fetter of the Ist August—he received that letter 
on the day on which it was written and he saw in it the auditor’s 
recommendation as to crediting the interest on the unsecured 
loans to an Interest Suspense Account. As in the case of 
Mr. Clifford I think you will have no difficulty in deciding that 
Mr. Strachan knew the true state of affairs as regards most of 
the debts of the Bank and the securities held for them, and if 
the balance sheet of 30th June 1911 was ‘really false and 
fraudulent he at least must have been aware of it. But asI said 
with regard to Mr. Clifford’s knowledge I say also with regard 
to Mr. Strachan’s knowledge that this is a pure question of fact 
for you to decide on the materials before you and you can 
discard my opinion altogether if you disagree with it. If the 
balance sheet was false there was a strong probability that the 
Manager who drafted it and worked out the figure of profit 
Rs. 1,62,000 was cognisant of its falsity. At the same time you 
must remember that if the Bank had collapsed in August 1911 
it could not have been as vital a matter for Mr. Strachan as it 
was for Mr. Clifford and Mr. Mower. He was not interested as 
they were in the Mower Companies though he certainly knew 
how closely the fortunes of the Bank were bound up with the 
Mower Companies. If it was necessary for the safeguarding 
of the Mower Companies to keep the Bank open and to shore 
it up with false balance sheets: that motive would not operate 
so strongly with Mr. Strachan as with the others. But it is of 
course possible that he might be.a party'to this design out of a 
mistaken sense of loyalty to Messrs. Mower and Clifford. 
However, his motive is not what we are concerned: with but 
what he actually did, and if as a matter of fact you do find the 
balance sheet to be false and deceitful, you must decide whether 
Mr. Strachan with the means of knowledge which were at his 
disposal as General Manager of the Bank, could honestly believe 
that all the debts with the exception of those provided for in the 
Contingency Bund weré good assets of the Bank and that the 
profit he showed in the balance sheet was a real and nota 
fictitious profit. 

I now turn to the case of the 3rd accused, S. A. Mower. 
He was the Senior Director of the Bank from the beginning and 
was the leading figure in the Mower Companies and also the 
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4OT3- leading figure in the Bank. Though he presided at the Meetings 


i 


_G.S. of Directors when he was in Rangoon it does not appear that 
CLIFFORD. ; ; . 

“5 he took any active part or any great part in the management. 
—o. He was absent in Europe a good deal and in fact he was absent 


—— for several months before the balance sheet was signed on Ist 
August. He arrived from England on that day. It is clear 
therefore that he could have had no hand in the preparation of 
the balance sheet and that he had a very sho.t time—at most a 
few hours—to look into the balance sheet before the Directors’ 
Meeting which was held.on the day of his arrival. The Minutes 
of the Directors’ Meeting is at page 33 of the Minute Book. It 
is possible of course that Mr. Mower did not look into the 
balance sheet but signed it offhand. The Minutes of the meeting 
are as follows: | 

“Minutes of the 36th Meeting of Directors held at the 
Registered office of the Bank on Tuesday, , the Ist August 
1911. 

Present : G. S. Gees: Chai and S. A. Mower. 


The Minuties of the 35th Meeting of Directors was read, 
confirmed and signed. The audited accounts and balance sheet 
and Profit and Loss accounts were placed on the table and 
‘signed. The Directors decided to confirm the allocation of the 

- available profits amounting to Rs. 1,62,277-12-5 as follows :— 


3 3.5 ESSS Ms. Py. 
Todeclare an ad interim: dividend at the rate 
--of- 7 per: cent. pef annum: free of Income- 
tax absorbing mre 61,687 8 0 
To piace to Reserve Fund making that Fund 
Rs. 5,75,000 ae Bs ... 75,000 0 0 
To carry forward oa “a .. 25,590 4 5 
Total — .-. 1,62,277 12 5 








The Directors were glad to see that the working Capital of 
the Bank had increased during the half year from Rs. 1,53,13,703 
“to Rs. 1,69,31,785 and that the Bank’s investments in 3h per 
-cent, Government paper had been increased by Rs. 50, 000 to : 
Rs, 15, 68,800. 


(Sd) S. A. MOWER, 
Chairman.” : 
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-. The only Directors present were Mr. Clifford and Mr. Mower. 
“We are told that the Manager was also present at these 
Meetings. 7 7 | 
These minutes show that Mr. Mower knew at any rate that 
_-asum of Rs. 1,62,000 odd net profit was represented as having 
been earned in the half-year including the amount carried for-. 
‘ward from the previous half-year and the question arises 
‘whether it is likely that he signed it without any inquiry from 
his co-Director, Mr. Clifford, or from the Manager as to the 
‘method by which this large figure of profit was worked out. 
I suggest to you that he must have known that Mower & Co., 
and the Mower Companies were the Bank’s principal debtors. 
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“Would he not also have known or have a general knowledge of , 


the nature and extent of the security held by the Bank for the 
debts of these companies? The fallin the value of shares in 
Rangoon had been going on since the beginning of the year. 
‘There is a document which mentions that fact (exhibit 23) 
Mr. Strachan’s note circulated to the Directors during the week 
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‘ending 2nd September 1911.. “During the past eight months — 


(from January 1911) the share market in Rangoon has gone 
through a very critical period and prices of shares are now the 
‘Jowest that have been known. This has resulted in the secured 
position of the Bank being considerably jeopardised.” Well, it 
‘is not reasonable to suppose that Mr. Mowe# was ignorant of 
‘the trend of affairs in Rangoon as regards the share market. - It 
may be that he had no precise knowledge about the various liens: 
‘obtained from debtor companies by the Bank while he was: 
absent in England. But you must consider whether Mr. Clifford: 
and Mr. Strachan kept these important matters to themselves or 
whether they were communicated to Mr. Mower on Ist August. 


The time was short for such communication, at most a few hours, . 


but there wastime. Mr. Clifford’s memorandum at the foot. of 
exhibit 30 (the Auditor’s letter of the Ist of August) suggests that: 
it was his practice to talk overimportant matters with Mr. Mower' 
when Mr. Mower happened to be in Rangoon, and'as regards 
that letter: yott have to decide for yourselves whether it had 
been: seen by Mr. Mower beforé he signed the balance sheéti 
“If he saw that letter before signing the balance sheet he would 
know at any rate that the Auditor was uneasy about the séecu- 
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rities and that the Auditor had an uncomfortable feeling also- 


about the unsecured loans. Whether it was seen before the 


balance sheet was signed depends a good deal upon the date- 
when Mr. Clifford’s memorandum was written. It appears to- 
me to have been written on Ist August but you will have to- 
form your own opinion from an inspection of the document.. 


It may be, however, that the discussion referred to therein 


occurred on the Ist August but after the balance sheet was. 


signed. «It was signed then but it was not actually issued until 


the 4th August. As regards the Auditor’s advice not to pay a 
dividend it is possiblethat Mr. Clifford did not inform Mr. Mower: 


about this but it seems to me that this was a matter which 


Mr. Clifford was very likely to communicate to Mr. Mower.. 
Mr. Clifford’s interests and Mr. Mower’s interests were almost, . 


if not, entirely identical and it is difficult to think that it would 


not have occurred to Mr. Clifford to inform Mr. Mower of this. 


important matter as bearing on the balance sheet which was 
being signed and issued. You wili have to consider, gentlemen,. 


whether Mr. Mower must not be held to have known the position 
and prospects of the Moola Oil Company and Irrawaddy 


Petroleum Company in which his firm had such very large: 


holdings and the shares of which had been deposited by his firm 


as security with the Bank to such a large extent. You must: 


also take into account in deciding as to Mr. Mower’s degree of 


Jmowledge the fact that, though he was the. Senior Director of 


the-Bank and of Mower. &.Co.; he did: not. take the most active 


part in the affairs of the Bank or of Mower & Co. It was appa-- 


rently Mr. Clifford who was the active controller. But though 


Mr. Mower is shown by the evidence to have come to office 


only for one or two hours a day and then to have done no- 
office work I think there are no grounds for holding that he was. 


a mere sleeping partner in these firms. As might be expected 


from his age and seniority, he left most of the work and most of 


the details of management to Mr. Clifford, but one may presume 


that Mr. Mower was no mere dummy and that he took a promi-- 


nent part indirecting the affairs of Mower & Co., and of the- 


Bank. It appears to me that this is not a case of mere construc: 
tive knowledge. It isa case in which you will haveto ask your-- 


selves whether Mr. Mower must have really possessed the: 
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‘requisite knowledge about the falseness of the balance sheet 
having regard to all the circumstances, that is to say, having 
‘regard to his position and opportunities and the probabilities that 


he really used those opportunities as a reasonable man would, - 
and having regard to his relationship with Mr. Clifford. Look- 


ing to these matters you will decide whether Mr. Mower reaily 
shad this knowledge or not when he signed this balance sheet. 
If you think there is a reasonable doubt about it—if you lean to 
the view that he signed the balance sheet blindly relying on the 
Manager’s and Auditor’s signatures without troubling to ask for 
any information about the large profit shown in the balance 
sheet and honestly believing that the profit had been really 
earned, then, however careless and negligent he may have been 
you should acquit him even though you think the balance sheet 
to be false-and fraudulent. Some stress was laid by the prose- 
-cution on the fact that Mr. Mower drew out all the money he had 
inthe Bank. I admitted the evidence also that Mrs. Mower was 
allowed to withdraw her fixed deposits without penalty for it 
‘Seems to me that she may reasonably be presumed to have 
_actedin this matter under her husband’s advice. It seems very 
doubtful from the evidence we have whether any favour was 
shown to her in the matter of interest and the evidence on that 
point is unsatisfactory. Ido not think you will be justified in 
presuming that any favour was shown to her with regard to 
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interest... But she took out-all-her money in August and put in ~ 


-Government paper.:. Mower’s:accotint- wert on till November; 
but hecleared out before the Bank closed. oe 
These matters are of importance only if you come to the 
conclusion that the balance sheet was actually false and that 
Mr. Mower knew it to be so when he signed it. In that case 
they furnish corroborative evidence on the question of carrying 
-on the Bank, for these facts tend to show that he was aware of 
the impending collapse of the Bank at an early period and that 
he took steps fo save his relatives from being involved in the 
disaster. You must also remember that though Mr. Mower 
and Mrs. Mower withdrew their money Mr. Mower did not part 
with his shares in the Bank. Both Mr. Mower and Mr. 
Clifford might have paid up the amount due on their shares and 
then have sold them ata considerable profit when they were 
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125 or 130. This isa fact which weakens any presumption: 
arising from the withdrawal of cash from the Bank by Mr: 
and Mrs. Mower. But again it may be remarked that if either’ 
of these two Directors were to sell a number of their Bank 
shares it might have aroused suspicion and in that way hastened 
the fall of the Bank which they were anxious to avert. as long 
as possible. : 

As I have already laid down you are not justified in finding 
any of the accused guilty, unless the balance sheet is proved to: 
your satisfaction to be false. If the balance sheet was not 
false it follows that the Bank was in a sound and even flourish-. 
ing state on the 30th June 1911, and if the difficulties which led 
to its ultimate failure began later than the date on which the 
balance sheet was issued, then the carrying on for a month or 
two longer while the Directors were endeavouring to avert the ; 
catastrophe, might or might not be justifiable, but it could not 
in-my opinion be regarded as positively dishonest, and of course: 


without clear proof of positive dishonesty there can be no- 


conviction in this case. According to the defence the Bank 
was ina sound financial state on the 30th of June and its collapse | 


in November was due to the rapid depreciation of security in 


the meantime and to the action cf the British Burma Pctro-. 
leum Company in repudiating the Refinery debt.. It is certainly 


the.case that the. securites of the Bank fell in value to a very 


“great extent aftér June. But according to the prosecution the- 


“Bank was already in a sinking condition in June-July 1911 


being weighed down with a load of doubtful and bad debts, and 
the fall in securities after that date only precipitated the collapse 
which was in any case bound to come soon. We have 
Mr. Warren’s and Mr. Kestivan’s evidence as to the steps taken 


by the accused, G. S. Clifford, when it was realized that the 
Bank could not possibly ‘issue a favourable balance sheet for~ 


the half-year ending December 31st, 1911, z.e., unless assistance - 
was given from outside. We have no reason to question the 
propriety of the steps taken by the Directors at that stage. 
It would be difficult to say at what date the Bank became insol-- 
vent in the sense that all its reserves and capital were gone. 
It depends upon a great many factors. But you need not: 
concern yourselves with this point at all. Whether the Bank. 
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was insolvent or not, the carrying on the business of the Bank 
on the strength of a false and deceitful balance sheet, would be 


s 


an aggravation of the dishonesty of the balance sheet. AsI . 


have said before, the mere carrying on after the 30th June 
would not by itself constitute cheating. The carrying on after 
the 30th June must be considered only with reference to the 
s balance sheet and the knowledge which can be imputed to-the 
accused as to the character of the balance sheet. The case 
hinges entirely on this balance sheet, on your decision as to 
whether it was really false and deceitful. If you find that it 
was not the accused should all be found not guilty. If you find 
that it was then you will have to decide further with regard to 
each one of these men: whether it was false to his knowledge 
when he signed it and you will give your verdict “of guilty or 
not guilty accordingly on each of the three charges of cheating: 
_ T want to make a. few remarks on general matters which 
have have been referred to by the learned Counsel for the 
defence before closing. First, about Teehan’s debt and 
Mr. Coltman’s remark that the evidence relating to this debt 
was introduced only for the sake of prejudice. I think the 
“prosecution were fully justified in putting in as exhibits the 
correspondence regarding “Teehan’s debt. They were not 
produced to show that the Bankjhad made loans imprudently 
in the past. .Mr..Coltman’s point is that the Bank having 


. Shown the debt as bad at the July audit, it was superfluous to _ 
putin the correspondence. . But the prosecution were concerned 


to show that the Bank had no right to show the interest on this 
debt as earned income. We have now been told that the inte- 
rest, though taken to Profit and Loss was afterwards taken out 
again or “written back” ‘as the technical phrase goes, in the 
provision of Rs. 71,000 which was added to the contingency 
fund on the 30th June. But there was nothing in the books of 


the Bank to show this and it was an entirely new procedure > 


for this Bank’ The practice up to October 1910 had been to 
put interest on doubtful or bad debts to what is called a 
“Deferred Interest Account.” Itis exhibit 9. You will see that 
the deferred interest account was in abeyance from October 
1910 up to J uly 1911. The practice of crediting to deferred 
interest account was the usual practice of the Bank and this 
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practice was resumed after the issue of this balance sheet 
during the half-year ending December 1911. It was therefore 
a reasonable presumption on the part of Mr. Holdsworth that 
the interest on the -<doubtful and bad debts in the half-year 


ending 30th June 1911 was taken as profit for he had nothing 


to show what that sum of Rs. 71,000 in the Profit and Loss 
statement was meant to provide for. Even Mr..Allan, the 
auditor, seems to have been in doubt as to what these figures 
really included, for in one part of his evidence he said these 
figures included provision for unpaid interest on unsecured 


loans which were not bad or doubtful, but he afterwards 


admitted that this could not be so because the contingency fund 
was all but exhausted in making provision for principal and 
interest of the bad or doubtful debts recognized as such at the 
audit. There was nothing left over which could be: taken as 
interest on unsecured loans. Well, if the Bank’s auditor was 
uncertain as to the contents of the contingency fund it is hardly 
surprising that it did not occur to Mr. Holdsworth to look for 
the provision for interest on the bad debts in the contingency 
fund. The matter has now been explained by the defence and 
I think the prosecution and you, gentlemen, will accept the 
explanation that provision for the interest on the bad and 
doubtful debts which were recognised as such at the audit was 
really included in the secret reserve or contingency fund, that 
is to say, in the sun? of Rs. 2;94,000 odd. “have only to repeat 


Sole anid secede fae aon pueation of dichonccapreecen 


the accused as regards their treatment of the debts of Teehan, 
Gorse, Dennis and the other persons. whose debts were taken. 
by the Manager and auditor as bad or doubtful at the audit in 
July 1911. It is no part of the prosecution case at all that the 
interest on these debts was wrongly credited to Profit and Loss. 

As to the order passed by Mr. Justice Robinson I agree 
with Mr. Coltman in advising you to pay no attention whatever 
to the fact that this prosecution was ordered by the Civil Court. 
The order was passed ex parte, thatis to say, without hearing 
the defence and the fact that the Judge thought fit to order a 
prosecution on Mr. Holdsworth’s ex parte affidavit should of 
course not influence you at all. The fact that this order had 
actually been passed was allowed to be proved merely as intro- 
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ductory matter explaining how the prosecution was initiated. 1913. 
It would be entirely wrong for you to rely on that order in any G. S. 

; : CLIFFORD 
way as conclusive of the guilt of the accused or even as 7 
furnishing any substantial ground whatever for holding them . am 
to be guilty. | eee. © 


Another point is that in exhibit 40 (6), the Profit and Loss 
2statement of the Bank of Burma, a considerable sum was 
written off for depreciation of furniture, provision for income- 
tax and other matters. The total amount I think was Rs. 17,000 
exclusive of the provision for contingencies and the provision 
for bad debts. It is urged that if the Bank management 
were really in difficulties in July 1911, if they did not know 
where to turn to show a profit, the first thing that would 
. naturally occur to them would be to forego or rather to 
postpone ‘the writing off for depreciation and other matters. 
This is certainly a point in favourof the honesty of the 
-balance sheet. Of course it would be a stronger point if the 
amount were greater; as it is the amount is not really very 
large. | _ : | 
Another strong point in favour of the accused is the fact 
that no fraudulent entries or fabrications have been brought 
to light in the books or correspondence of the Bank. Mr. 
Holdsworth, I think, said in his affidavit that there were such 
. entries but he was at a loss to substantiate this accusation. Of 
course it is-possible to: regard the rating of the Moolla Oil and 
British Burma Petroleum: Oil shares at their full par value as 
false and fraudulent. That entirely depends upon the value 
which you are going to attach to these shares. You must re- 
member also that the essence of the charge against the accused 
is that the bank management.took credit for large sums as 
good debts which at least were very doubtful: that is the prose- 
-cution case, and this is a kind of fraud which can be carried out 
without making positively fraudulent entries in the books. The 
fraud if any would be in the minds of those who were responsi- 
ble for the balance sheet and in the guilty knowledge they had 
that the debts put down as good debts were really not good 
-debts. At the same time you should certainly take into consi- 
.deration this point in the accuseds’ favour and especially in the 
-Manager’s favour, that so far as can be seen they have handed 
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1913. over all their. accounts and correspondence files complete with- 

Gs, out any attempt to fudge or fabricate the accounts or to burke 

CLIFFORD correspondence which it might have been inconvenient for them 

Kine. to disclose. I would specially refer to exhibit 30 which has 

EMPEROR. been so much commented upon and which I remarked is primé 
facie at any rate a damaging piece of evidence. : 

Then as to the amount of ready money at the disposal of 

the Bank when it closed its doors. I do not think this matter 

affects the question you have to decide. Deposits came flowing 

in from India to the extent of 40-lakhs in the interval between 

the issue of the balance sheet and the closing of the Bank. 

This was in the ordinary course and asa matter of fact the 

disbursements of deposits kept pace with the receipts. It has 

been shown that at the time of closing the Bank there was 

considerably less money belonging to other people in their hands 

than they had on the 30th June 1911. It is quite clear that the 

. Bank closed. because the management saw that a run on the: 

Bank was imminent, and saw also that they had not the funds. 

to meet the run and had no prospect of getting the funds either’ | 

by realizing their securities or by borrowing from another 

Bank. I think I have now touched on all points which it was: 

necessary for me to mention and the issies you have to deter-- 

mine should now be clear to you. I have only to say in conclu-. 

sion that the accused persons are entitled to the benefit of any 

-sweasonable-doubt in: your minds; whether ‘1t-18‘a'doubt as to the. » 

actual -falséness of the-balance’ sheet or a doubt as to the know- 

ledge of its falseness by the accused. By a reasonable doubt’ 

is meant the sort of doubt which. would influence you as con-- 

scientious and sensible men in deciding momentous questions in 

your own lives. If vou entertain a doubt of that kind as to the: 

guilt of the accused or any of them it would of course be wrong. 

to convict him, but I need hardly say that a doubt springing: 

from indecision or from disinclination to make up your minds. 

is not a reasonable doubt. You have a clear and definite duty 

to perform, that is to say on the evidence which. has been placed 

before you whether the accused or any of them are guilty of 

the three specific offences of cheating which are set forth in the: 

charge. Iam confident that you will apply your minds earnestly 

to this task and.that you will bring in a verdict according ta: 
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your consciences. _Whatever your verdict may be I venture to 
think it will command respect. 
Before you retire, gentlemen, I should like to say that it is 
‘specially desirable that your verdict should be unanimous and 
if you can come to an unanimous verdict I hope that you will 


-do so. 


‘Before Mr. Justice Twomey. 
KING- EMPEROR v. SULAIMAN. 


Criminal Procedure—“ Reference” to a High Court—Sections 423, 
438, Code of Criminal Procedure. 

There is no provision of the Code of Criminal Procedure under which 
.an Appellate Court, having once admitted an appeal, can ‘‘ refer’ it to the 
‘High Court for a decision ona point of law. The Appellate Court must 
- dispose of the appeal itself in one of the manners prescribed by section 423 
- of the Code of Criminal Procedure. 


Ina Criminal Appeal now pending before the Sessions - 


-Judge, Tenasserim Division, a question of law has arisen as to 
_ the proper construction of section 57, Excise Act. The learned 
-dJudge considers that it is an important question on which 


‘there should be an authoritative ruling and he has therefore. 


referred it to this Court for decision. | 

When an Appellate Court does not dismiss an appeal sum- 
“marily it is bound by the provisions of section 423 of the Code 
- of Semin Procedure which: define its. powers-—these powers 


ae 


a. a question of ‘law anes in ihe: ‘appeal. 


‘Sessions Judge to report for orders the result of his examina- 
‘tion of any proceeding before an inferior Criminal Court but 
does not apply to appellate proceedings pending before the 
‘Sessions Judge hiniself. ‘It is clearly the intention of. the law 


that all questions arising in a criminal appeal should be deter- 


‘mined by the Appellate Court itself. 

' Since the question referred by the Sessions Judge is not 
‘properly before the Court no decision can be given on it. The 
dearned Judge will have to decide it according to his own 
‘judgment. If either party should be aggrieved at the Sessions 
Couirt’s orders i in appeal it will be open to that party to move 
sthis Court in revision if he thinks fit. 


Nor does — 
section 438 confer any such authority; that section permits the 
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Civil "Before Mr. Jristice gees Officiating pane Jude, and: \ 
‘No Aegon | r. Justice Young. 

Oe A KALS.JAMAL ~~», | MOOLA DAWOOD_ 
[aly 2a | _ SONS AND COMPANY. 


Giles—for appellant. 

N.M. Cowaszee—for respondents. 
. | Vendor and purchaser,—Re-sale on fail-wre to take delivery,— 
Measure of damages in case of—s. 107, Contract Act, 1872. 


A vendor of shares, on failure cfthe purchaser to take delivery, gave notice of 
his intention to re-sell at the latter’s risk, but did not carry out his intention and 
ultimately sold the shares at a higher premium than at the time of the purchaser’ S . 
breach of contract : 


Held,—that although the usual measure cf damages in such cases is the’: 
difference between the price agreed upon and the price obtainable in the market at 
the time of the breach, yet the higher price subsequently obtained on re-sale should 
be taken into consideration in assessing the damages. 

 Senrtble—An. unpaid vendor. having given notice of his intention to take - 
action in accordance with section 107 of the Contract Act, is: not thereafter preclud- 
ed from resiling from this course and pursuing his other remedies. 

Oldershaw v. Holt, (1840), 12 A. & E., 590; followed. Brace v. Calder,. 
(1895), 2. QO. B.. D., 253 3 Satth v. M?’ Guite. (1858), 27. L. J. R., 465; Pott © 
v.Flather, (1847), 16. L.J.Q.B., 366; Buldeo Doss v. Howe, (1880), LL.R.. 
6 Cal., 64 referred to. | | 

Harinoll, Offg. C. J.—In this Sif appellant sued to recover: 
from the respondents Rs. 1,09,218-12-0 compensation for breach 
of contract. His case was that by six contracts between April 
and August 1911 -he. contracted to sell 23,500 shares. in. the- 
British Burma: Petroleum ‘Company .at-certain rates -per share- 
which were set out and for delivery on or before the 30th and 
3ist December 1911. | | 

The market price on the 30th December was Rs. 4-3- = 
price that was very much less than the prices contracted for.. 
The shares were tendered to respondents but noi taken delivers. 
of or paid for. 

Appellant therefore sued to recover Rs. 1,09,218-12- 0 ‘the: 
difference calculated on the amount due, taking the contract 

- prices and the market value of the shares on ‘the 30th Decem-. 
ber calculated at Rs. 4-3-0 a share. 
1912 at Rs. ve 3. 0 and the rest of the 23, 500 on dates between April 
and October 1912 at prices higher than Rs. 4-3-0 but lower.than. 
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the contract prices arranged between him and respondents 
except in one instance. 

In this way appellant realized for the shares Rs. 1,04,261-10-9. 
At contract prices appellant should have received Rs. 
1,84,125-10-0. The difference is Rs. 79,862-15-3 and this is the 
sum for which a decree has been given him by the learned Judge 
on the Original Side. Appellant lays this appeal claiming a 
further sum of Rs. 29,355-14-9, the difference between the 
amount claimed and the sum awarded. 

On the 30th December 1911, when appellant tendered the 
shares to respondents his advocates wrote: “ Failing compli- 
ance with this request by to-day our client will be forced to sell 
the said shares by public auction on or about the 2nd proximo 
responsible for ail losses sustained thereby.” On the 2nd 
January 1912 he again through his advocates expressed the 
intention of re-selling the snares and instituting a suit against 


' respondents for the recovery of any loss which might result 


from that course. On the 4th January he reiterated his inten- 
tion to do so. Nothing was then done till the 26th February 
1912 when appellant’s advocates wrote to respondents and 
claimed Rs. 1,09,219-6-0, the amount arrived at by deducting 


Rs. 74,906-4-0: the value of the 23,500 shares at Rs. 4-3-0 ashare — 
from Rs. 1,84,125-10-0, the agreed price of the shares. In assess- | 


ing the damages the learned Judge on che Original Side has 
given. respondents the. benefit of the higher prices realized by 
_appellant when he sold the. Shares. His: reasons for doing so 
Were as follow :— | 

“ One of the ‘rules’ on back of the contract notes states 
that in default of payment for the shares on the date of settle- 
ment or by hoon on the day following, the seller shall have the 
option of re-selling the shares by auction at the exchange at the 
next meeting, and any loss arising shall be recoverable from 
the buyer. The plaintiff had no other right of re-sale beyond 
that. At the time that he first gave notice of his intention to 
re-sell he still had that right, but he subsequently failed to 
exercise it, ?.¢., though he has sold these shares at a higher rate 


than the rate of the due date, he did not purport to re-sell them 


as against the defendant. Can then the defendant-firm claim 
to have the benefit of the higher prices realized by the plaintiff ? 


1913. 
A. K. A. Sy 
JAMAL 
Be 
MOooLa 
Dawoon 
SONS AND 
CoMPaNy, 


1913. 


A. K. A. S, 


JAMAL, 
von 
MOoLa 
DAWOOD 
SONS AND 
COMPANY, 


— 


aie sell: 


254 ; LOWER BURMA RULINGS. [ VoL: 


I think they can. If a seller having the right of re-sale, elects 
to exercise such right, he must give notice of his intention to: 
re-sell; and having done so he has made‘his election between 
the two measures of damages that were opened to him. After 
giving ‘such notice, it is his duty to re-sell either at the time (Gf 
any) appointed by the contract or within a reasonable time after 
the date of the breach. If he delays, he takes upon- himself all 
risk, arising from further depreciation. And if he sells at a 
higher rate, such sale will be taken to be a re-sale in pursuance 
of his notice: =OF otherwise he. would be allowed to benefit’ by 
his own wrong. ’ | 
The grounds of appeal are— 

“1. For that the learned Judge on the Original Side erred 
in law in holding that the appellant having expressed an inten- 
tion to re-sell the shares but not having sold the same in 
pursuance of such expression of intention was precluded from 
recovery as damages the difference between the contract prices 


‘and the market rate at the time of the breach... 


2. For that the learned Judge on the Original Side erred in 
law and in fact in holding. that the appellant had exercised a 
binding election to re-sell the shares. : 

3. For that the learned Judge on the Original Side erred in 
law in holding that the sales in fact made by the appellant 


should be taken to aes re- —— in i pureu anes of his notice to 


tome t 


4 Bor ‘that ‘the: leaned: Judge should” eed awarded as 
aes the difference between the contract prices and the 
market rate at the time of the breach, namely, Rs..1 109, 218- 12-0 
instead of the sum ‘of Rs. 79,862-15-3. | 
-. . 5 -In the alternative that if the said expression of intention 
to resell amounted to a binding election the learned Judge 
should have awarded as damages the difference: bétween the 
contract prices and the market rate at the time when shares 
should have been re-sold. 

’ § That the decision of the learned Judge in sardine the 
sum of Rs. 79,862- 1S 3 only as eee was otherwise WwrOes 
in law and in fact.’ Hs 

There isno doubt.as. to what ‘appellees true measure of 


damages | is. Itis the difference between the contract prices 
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and the market price when: the contracts ought to have been 
completed,—that is, in this case the date of the breach, the 30th 
December 1911—for the appellant could then have taken the 
shares into the market and obtained the current price for them. 
This was the principle followed in the case of Pott and another 
v. Flather (1). But it was argued that as in the beginning 
appellant chose to proceed under section 107 of the Indian 
Contract Act he should be kept to such choice. !t is clear that 
though at first he expressed the intention of pursuing: the 
course. set out in section 107 he did not keep to his intention 
for, when he brought kis suit he had only sold 100 shares and 
this wason the 28th February and he sued for his whole 
measure of damages. Appellant’s counsel urged that, though 
appellant at first expressed the intention of following the course 
laid down by section 107, he was not bound to carry out such 
intention and could change his mind if he liked. This view 
appears tobe correct. The words of section 107 are permissive 
and not compulsory. In the case of Buldeo Doss v. Howe (2) 
the view was taken that section 107 does not déprive an unpaid 
vendor of goods of any other remedy he may have. I am 
therefore unable to agree with the views expressed by the 
learned Judge on the Original Side as to appehent being bound 
to proceed under section 107. 

_ But [ think that there ts abundant ance for foiding 
that. the respondents are. entitled to’ the benefit of the higher 
‘prices-realized by appellant i in mitigation “of ‘the. sum. payable by 
them as damages. The subject is dealt with at pages 771 and 
772 of Leake on Contracts, 6th Edition, and page 207 of Mayne 
on Damages, 8th Edition. 


I would especially refer to the following cases: In Older- 


shaw v. Holt and another (3) where the plaintiff claimed as 
damages certain monies from the defendant owing to his failing 
tocarry out certain terms of a building lease and where plaintiff 
entered into a new agreenmet with another tenant the jury were 
directed to have regard to the new and ultimately more advan- 
tageous agreement entered intoin calculating the amount of 


(1) (1847) 16, L. J. Q. B., 366. 
(2) 1880) I. L. R., 6 Cal. 64. 
(3) (1840) 12 A, & E., 590. 
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1913. damages due. In Smith v. M’Guire (1) which wis a‘suit to réco- 
&. K. A: S. ver damages for failure to carry out the terms of.a charter 
ae as party, that is, to load a ship with a cargo of oats; Martin B. 
Bee said: “It would be doubtful whether a party who breaks a 
Sons anp contract has a right to say toa person with whom he breaks 
ee it: ‘ I will siot pay you the damages arising from iy bi'each 
of contract, because you ought to have done something else 
for the purpose of relieving me from it.’ Iam _ not -satisfied 
that the person who breaks a contract has a right to insist on 
that at all; but if the shih had earned anything the defendant 
would be entitled to a deduction in. respéct to that.” -: Again. in 
Brace v. Calder and others (2) where the plaintiff was employed 
by the defendants, a partnership consisting of four members as 
manager of a branch of their business and the ‘agreement was 
that he was to be employed for a certain: period; but before 
that period had expired two of the partner’s-‘retired and the 
business was transferred to and carried on by the other two 
in an action for wrongful dismissal, it was held that the plaintiff 
was only entitled to nominal damages, as the continuing partners | 
were willing to employ the plaintiff on the same terms as 
before for the remainder of the period and so the plaintiff 
would have sufféred no damage. Inthat in the present case the 
appellant reduced his loss by selling the shares at a higher 
price than obtained at the date of the breach, I think it only 
_equitable-..to. give the.respondents the .-benefit.-of the higher 
suptices:..realized:. . ::-.wetld therefore: dismiss-the: appea! with 
costs. - | -_ | | | 
Young, J.—I concur. 


(1) (1858) 27, L. J. R., 465. 
(2) (1895) 2, Q. B. D., 253. 
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Before the ‘Chief E udge and Mr. J ustice H artwoll. os Mis eis 

R. M.. RAMAKRISHNA PILLAY, v. J. M. L, V. EB. R.M. waltes 9 
Fyrm By THEIR AGENT; RAMAN CHETTY, — |... .19%2. ; 

2, K. N. K. R. M. M. R. M. CHETTY Firm. March tath, 

. | 1913. - 





Maung Pu—for appellant. 
Chari—for respondents. 
Provincial I nsolvency Act, 1907, section 46—-abpeats how made. 
For an appeal against ariy order not made under the sections men- 
‘tioned in 46 (2), the leave of the District Court or the, High Court must be 


_ obtained. 


The petition was dismissed because the judge thought Neve 
had been fraud on the part of the petitioner, and that the 
petition was an abuse of the process of the Court. 

Sub-section 2 of section 46 of the Act gives an appeal from 
an order made under section 15, but this order was not niade 
under that sub-section. 3 7 

For an appeal against any wed not.made sudee the sec: 
‘tions mentioned in sub-section 2, the leave of the District 
Court or of the High Court has to be obtained. The appellant 
applied to neither Court for eee to ) appeal The appeal must 


- be dismissed. 


“Before ir. J ustice Parlett. : Civil Revision 


No. 138° of 
THE BRITISH INDIA STEAM NAVIGATION Co. Cae 1912. 
| .M. N. FAKIR MAHOMED, December ath, 
2. THE. pd alraa elec OF THE PORT OF —— 
RANGOON. 


Hartnoll—tfor applicants. 
Bilimoria—tfor 18t respondtnt. 
Giles—for 2nd respondent. 
| Pleadings—iiot mere forinalities—Civil Procedure Code, Order 6. 


Pléadings are not mere formalities, but statements required by law to 
be true. Any wilfil falsificaticn bs theni i8 punishable by the crimina 
law: 


The origiaal plaint séts out if para. 1 that 15 casks of oil 


were shipped by plaintiffs’ Agents ini good order ‘arid céndition 
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in the British India. Steam Navigation: Company’s steamer: 

“ Tara”, of which 14 casks were delivered in good order and. 
condition ‘and one,: being tendered practically empty and 
damaged, was refused. The British India Steam Navigation 
Company’s first Written Statement admits that the 15 casks. 
were shipped in good order and condition, alleges that they 
were all landed in good order and condition at one of the Port 
Commissioners’ jetties, and that the. damage to the cask 
occurred after it had been so landed, and pleads that they are 


not liable for damage which may have subsequently occurred. 


Later on they obtained leave to file an amended Written. 
Statement in which they say that, though shipped in good 
order and condition, 5 of the 15 casks were certified on landing. 
as leaking by the-Port Commissioners and that under the: 
endorsement on the bill of lading the Company is not liable 
for damage by ordinary leakage. It is admitted that an auger:. 
hole had been bored in the cask through which the contents. 


were abstracted, but the Written Statement contains no- 


allegation as to when that hole was bored. The plaint was. 
eventually amended so as to Join the Port Commissioners as 
defendants. In their Written Statement the latter pleaded 
inter alia that the cask was landed in a damaged and leaky 
condition and that. no damage occurred to it while it was. . 
in their custody. The Superintendent of the Wharf gave 
evidence that on landing the 5. casks, which were old, were 


Jeaking. through: ‘the joints; “the one ‘referred | to in this. suit. 


was at ‘the time less ‘than half full. The auger- hole was. 
not noticed, but the cask does not ‘appear to have been closely 
examined -and as the hole is only one-quarter of an inch in 
diameter, it might easily have escaped notice unless on close. 
scrutiny. The British India Steam Navigation Company’s. 
witness states that he examined the cask on landing ; that 
it was one of about a dozen which were leaking, but though 
especially examined for breakage, none was found and the 
auger- hole was not in it. This witness has been disbelieved 
and damages have: been decreed against the Company. It isi 
now urged that it was for plaintiffs to prove their case and: 
that, unless ‘they: did so which it is..claimed: they did not, a 
decree. could not be given.in:their favour, although the defence, 
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was disbelieved.. It is clear however that the. damage occurred 
when the cask was in the custody. of one or other of the 
defendants. The question as to which of them was liable was 
one to be determined.as between the defendants. I am unable 
to agree that the lower Court had not the materials for its 
determination. The Port Commissioners’ Written Statement 
clearly alleges that no damage occurred to the cask while it 
was in their custody and this has never been challenged save by 
discredited evidence. The Wharf Superintendent’s evidence, 
so far from showing that there was no hole tn the cask when 
landed, strongly supports the contrary ; for it 1s admitted, that 
whether leaking through the joints or not, the bulk of the oil 
was abstracted through the auger-hole, and the evidence is 
that more than half the oil was gone when the cask was landed. 
Next it is argued that the endorsement on the bill of lading 
raises the presumption that this cask was shipped already leak- 
ing. The written statements and the bill of lading show it to 
have been shipped in good order and condition : a leaking cask 
cannot be said to be in good order and condition. The bill of 
lading says the 15 casks were shipped in good crder and condi- 
tion and the endorsement runs, “casks old. Not responsible 
for leakage or breakage and for leakage from plugged holes or 
otherwise.”. The Company’s witness indeed does not shrink 
from suggesting that even with a hole bored in it, the cask is 
: still in good. order and:icondition in the-terms of “the -bill- of 
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‘ Jading: Fhe -méaning of the whole is“however in my opition 


clear ; the casks, though old, were when shipped not. leaking, but 
in view of their age, the Company disclaimed responsibility for 
leakage etc., which: might occur in transit. The Company 
explicitly pleaded that all 15 casks were. landed-in good order 
and condition.: It is now suggested that this was “‘a formal 
plea to put the burden on the plaintiffs.” .. No-such excuse’ can 
be accepted for reckless disregard of facts;: pleading ‘so. far 
from being mere formalities are statements required by law to 
be true, the wilful falsification of which ts punishable by the 


Company as true to his own knowledge, and he swears :that , he | 


had personally examined all the casks,.:-Finally;it-is argued that 
the.Company.should not have to. pay the,Port. ‘Commissioners’ 
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costs. It is obvious however that the latter weré joined as 
defendants in consequence of the Company’s plea‘throwing the 


liability on to them. I decline to interfere with that order. 


The application is dismissed with costs, two gold ‘mohurs: to 


each respondent. 


Before Mr. Justice Ormond. 
MYAT GALE v. 1. SAN THA, 2. MA THU, 3. SHWE NI, 
4. SAN E, 5. LON MA. | 


JON. Rentainta te appellant. 
Po Han—for respondents. 


Benamidar—real purchaser’s right to suwe—Civil Procedure 


Code, s. 66. 


Plaintiff purchased a piece of land at an auction sale in execution of a 


decree in 1902 through the Ist defendant her son-in-law, and though the 
sale certificate was issued in his name, she had been in possession ever 
since. The Ist defendant a year before institution of suit transferred the 


land to the names of his children. The plaintiff sued for a declaration of 


ownership. 


Held—that despite section 66 of the Civil Procedure she should be given 
a decree declaring that she was entitled to possession as against the 


| defendants. 


Sasti Churn Nundiv. Aunopurna (1896), 1.L.R. 23 Cal., 699, followed. 
Bishan Dial & 1 v. Ghazi- Ud- Din ent); I. L. R. 23 All 175, referred _ 


-_- 


The: 5 plaintiff: ig Adetiadit bought tand With: hep: own money at : 


an auction sale in execution of a decree through hér son-in-law, 
the 1st defendant, and a certificate was made out in his (1st 
deferdant’s) name. She has been in uninterrupted posséssion 
of the land since 1902 uiitil the institution of thé siiit. About a_ 


year before the institution of the Suit Ist defendant trarisferréd 


¢he lafid into the names of his children, the other défendaiits: 
The plaintiff stated these facts in the plaint aiid suéd for a 
déclaration that she was thé ownér. The plaintiff obtained | 


a désreé itt thé Siibdivisional Court; but on appeal the 
Divisional Court held that the suit was barred undét séction 66 
of the Civil Procedure Code. That séction states that, no suit 
Shall be imaintaitied against any person élaitiing. title ‘undér a 
purchasé cértified by thé. Court in Such iHafnd? as thay be 
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prescribed, on the ground that the purchase was made on . aang 
behalf of the plaintiff. 7 Myer GALE 
The ‘case'of Bishan ‘Dial’ anil aiother Vv. Ghizi:Ud: ‘Din (1). say "TH i 
is very similar to the present case. - In that case it was held paola 
that the plaintiff based his claim on the benami purchase from 
the Court-and although he alleged he had been in-uninterrupted 
3 possession the Court held that the suit was barred by the 
corresponding séction of the old Code, section 317. The case 
of Sastt Churn N undiv. Aunopurna (2) is alsc-a very similar case* 
There the plaintiff asked that his right might be declared and 
possession confirmed and that defendant might be restrained 
from interfering with his tenants. In that case it was held that 
the suit was not barred by section 317 because the plaintiff was 
entitled to rely upon his title by possession only; that the 
defendant had to set up the sale certificate which stood in his 
narne, and that plaintiff was entitled to rebutthe defendant’scase 
by showing that the certificate was benami and that she was in 
fact the real purchaser as against the defendant. I think it 
“is the duty of the Court to grant such relief as is warranted 
‘by the facts stated in the plaint—if those facts are. true. 
It is admitted that the plaintiff has been in uninterrupted 
possession. It would therefore be for the defendant to make 
use:of this benami certificate ; and if he had to sue the plaiatiff 
for possession, he would not be allowed to succeed under that 
_ certificate: the defendant would be entitled. to say that he was 
not entitled. to possession because thé certificate was benami. 
So too in this case the plaintiff is entitled to show that the certi- 
ficate set up by the defendant is benami. ‘The decree of the 
Lower Court is set aside and a décree will be passed declaring 
that thé plaintiff is entitled to posséssion as against the defend- 
ants. man party to bear their own costs. 


reer 


(1) (1901) I.L.R., 23 All, 17 175 5) Cera 23 Cal. 699. 


Special Civil 

and Appeal 

Lo. 213 of 
1912. 





December 
237d, 1913. 
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Before Mr. Justice Ormond. 


PO MAUNG v. 1. MAUNG KAING, 2. MA ME. 
Ba U—for appellant. 


Ba Dun—for respondents. 


Transfer of Property Act, section 55 (6)(b) \—Contract of sale— 
Charge on purchase money—Burden of proof. 


A bought land fromB shortly before or after January 1st, 1905, without 


any registered deed of conveyance. C got decree against B and attached 


the land as being property of his judgment-debtor, bur attachment was 
removed on application by B. C then sued for declaration that land was 
property cf B. It was admitted that A had paid *purchase-money and been 
in possession some years. 

Held,—firstly that if transaction between A and B took place stig 
January Ist, 1905, A had under section 55 (6)(b) of Transfer of Property Act 
a charge on the property for. the amount paid as purchase money and for: 
interest thereon. . 

Secondly, that burden of proving that transaction took place after that 
date was on C. 

Ma Lon Ma and one v. Maung Shwe Byu Heer 4 B.L _T. .» 115, dis-. 
sented from, 

Lalchand Mottram and another v.— ee Sahadu (1904). 
I.L.R., 28 Bom., 466, followed. | ; 


The plaintiff-appellant obtained a money decree against San 


Nyein and attached the land in question and .a house thereon 


as being the property of his judgment-debtor. The defendant 
Maung Kaing applied to have the attachment removed and suc- 


ceeded... . The. plaintiff then brought this Suit for a declaration 
- that the land and house was the property of his judgment-debtor 
and liable to be attached by him. In this appéal the plaintiff- 


appellant abandons his claim for a declaration as to the house. .. 
It is admitted that some years ago the defendant Maung: Kaing 
agreed to purchase this-:land from San:Nyein:: that he paid 
San Nyein the purchase money Rs. 1,000 and was ‘put into 
possession as owner and has continued in uninterrupted posses. 
sion up to date. There was no registered: conveyance. The 
question then arose whether the transaction was made before 
the Ist January 1905 or not. Ifthe transaction was subsequent 
to that date, the Transfer of Property Act applies, and the sale. . 
was invalid:—but the defendant having paid the purchase 
money and being in possession under the contract of sale, has. 


under section 55, sub-clause (6), clause (6), of that Act, a charge 
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on the property for the amount paid by him in advance as 1913. 
purchase money, and for interest on that amount. Po MAuNG 
I am referred to a case of Ma Lone Ma and one v. Maung yy 


Shwe Byu(1), in which the learned Judge held that the defend- — Karne.. 
ant was not entitled to a.charge on the property which he had a. 
bought under an invalid sale and of which he was in possession. 
_I think the learned Judge overlooked the provision of section 
.55, sub-clause 6(6) of the Transfer of Property Act. The case 
of Lalchand’: Motiram and another v. Lakshman Sahadu (2) is 
_an authority on the point. If then the transaction took place 
since the Ist January 1905, the plaintiff would be entitled to 
attach the land in question, subject to the charge of Maung 
Kaing for Rs. 1,000 d/us interest at 6 per cent. from the time of 
‘the ‘contract of purchase. But if the transaction took place 
before the Ist January 1905, the sale to Maung Kaing would be 
.a good sale. Thecase was heardin March 1912. The plaintiff’s 
witness San Nyein says he sold the land about 7 years before. 
The defendant and his witnesses say that the transaction 
took place about 8 years before ;—in 1903 or 1904. The evi- 
-dence as to the date of the transaction is very indefinite. The 
District Judge thought the evidence for the defence was the 
‘more reliable. I think the decision on this point must depend 
upon the question: upon whom does the onus lie to show that 
the transaction as a sale was valid or invalid. It is admitted 
that the defendant ts in possession and was put into possession. 
aS owner, by San Nyein who was‘théen the owner. The onus I 
. think is on the plaintiff to show that the transaction took place 
‘since the Ist January 1905 and that the defendant did not 
thereby acquire the right of ownership in the land. This onus 
‘the plaintiff has failed to discharge.. I therefore dismiss this 
-appeal with costs. 





Wy tis08) @ BLY ae. 
(2) (1904) I.L.R., 28 Bom., 466. 
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Civil Revision | Before Mr. Justice Twomey. 


- Vo. °108 
| a PO KIN v. MAUNG KALA. 
i914. 


Hay—for applicant. 





Palit—for respondent. 
Master and servant—Justifiable. dismissal. 


_ Misconduct inconsistent with the faithful discharge by a servant of the: 
duties for which he is engaged is good cause for his dismissal. 

The plaintiff-respondent Maung Kala was engaged by the 
defendant-applicant Maung Po Kin as a field labourer to work 
for the season for sixty baskets of paddy to be paid at harvest.. 
When Maung Kala had performed about two- thirds of the work 
he was turned out of his employer’s house as he was caught in 
an intrigue with his employer’s daughter. Maung Kala sued 
for his wages and Po Kin in his written statement set up 

only one defence, namely, that Maung Kala had left the work of | 
his own accord. The Township Court found as a matter of 
fact that Maung Kala was. not dismissed by his employer Po 
Kin, but left of his own accord and the suit was dismissed on 
this ground. . There can be no doubt however that Maung Kala 
was turned out by his uncle at the request of Po Kin’s wife Ma 
Paw. Maung Po Kin himself was away from home at the time 
| and 1 in requesting Maung Kala’s uncle to turn him out, Ma Paw 
was. acting as:her husband’s agent.. “When Po Kin returned he 
appears ‘to have approved:-of Maung Kala’s ‘dismissal, took no: 
steps to re-instate him and engaged another man to complete | 
the work. _ 

Maung Kala appealed to the District Caaet The District 
J udge appears to have misread the evidence, for the defendant 
Maung Po Kin made no admission that he complained to Maung - 
Kala’s uncle. But the learned Judge was right in finding that: 
Maung Kala was really turned out by Ma Paw who was angry 
with him on discovering the intrigue with her daughter. As. 
stated above, Maung Po Kin was bound by his wife’s action in- 
the matter. On this ground the District Judge dissented from 

_the Township Court’s decision and decreed the plaintiff’s suit.. 
The learned Judge failed however to consider the question 
whether the dismissal was justified. It is true that this. defence 
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was not raised in the written statement and no direct issue was 


framed as to justification. But it has not been urged before 
me and it cannot be held that the defendant ts on this account 
debarred from relying on the defence of justification. He no 
doubt acted in good faith in setting up the defence that he did 
not actually dismiss Maung Kala, for the actual ejection of 
-Maung Kala from the house was effected by Maung Hmat 
Kyauk. Maung ‘Po Kin may very well have thought that this 
defence would hold good and that it was unnecessary for him 
to publish the facts about his daughter’s intrigue with Maung 
Kala. The Township Court having learnt fromthe examination 
of the parties that the plaintiff’s uncle Ko-Hmat Kyauk had 


come and turned him out of Po Kin’s house at the instance of 
Po Kin’s wife might well have questioned the parties further: 


as to the explanationof thisincident, and the Judge would then 


have perceived the importance of framing an issue as _ to- 
justification. Thefacts as tothe intrigue between Maung Kala. 


and Po Kin’s daughter are not disputed and it cannot be said 
that the plaintiff-respondent was prejudiced by the absence of a 
definite issue onthe legal question of. justification. It is an 


established rule of English law that misconduct inconsistent: 
with the due and faithful discharge by a servant of the duties. 


for which he wasengaged is good cause fcr his dismissal. This 


rule is in accordance with justice, equity and good conscience 
and may therefore be adopted i in the absence of. any. specific 


Indian enactment inconsistent with: the rule: .. =o? 


_ A field iabourerin this country usually lives in his employer's S. 


house almost on the footing of one of the family and it appears 
that Maung Kala was living in this way in Po Kin’s house ever 


before he was engaged. for field work. Such an arrangement 
enables the employer to keepclose supervision over his labourer. 


Maung Kala_ grossly abused his employer’ s hospitality by 
seducing his daughter. A petty cultivator like Po Kin has to 
livein close pezsonal relations with his one or two hired men and 


it would be highly unreasonable to expect him to continue 
such relations with the man who had brought shame to his. 


household. 
| therefore hold that the plaintiff respondent’s misconduct 
was inconsistent with the. due discharge of his duties and that 
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his dismissal was justified. As the dismissal took place before 
Maung Kala had completed his work and earned the stipulated 
wages for the season, he was not entitled to any remuneration 
for the broken period. 

The decree of the Lower Appellate Court is set aside and 
the plaintiffs suit is dismissed with costs in all Courts. 


Before Sir Henry Hartnoll, Officiating Chief Judge, 
and Mr. Justice Ormond. 


JANNAT ALLY, AppELLANT (IN THE MATTER OF THE WILL OF 
MOHAMED ALLY, DECEASED). ; 


Auzam—for appellant. 
Will—construction of—executor by implication. 


The deceased left a will in which he did not definitely appoint an execu- 
tor, but did give direction for the administration of a certain piece of 
property on trust for a younger son by an elder. | 

Held,-—that there was no sufficient indication that the testator intended 
the elder son to be executor of the will. 

Seshamma and another v. Chennappa, (1897), I.L.R., 20 Mad., 467, 


followed. 


Hartnoll, Offg. C. J-—The point for Aediion is whether 


appellant was appointed. executor by implication of the will of 
ones Ally deceased. «~ The-will-is to the following effect. 


“T write this will voluntarily and with-sense and conscious- 
ness (to the effect) that my one house is at Rangoon in No. 46th 


‘Street and the house is No. 66, that after my death, son Jannat 


Ally’s share is one half and son Hassan Ally’s share is one-half 


in that house. The age of son Hassan Ally is twelve years at 


present and if after my death, this son Hassan Ally has not 
reached the age of twenty-one years, I appointson Jannat Ally— 


as his “ trustee’. On deducting every expense from the rent 
of this house, son Jannat Ally shall pay to him—son Hassan Ally 


—the moneys in respect of his half share out of the balance 
moneys for rent and this son Hassan Ally shall live where he 
likes and when his marriage would take place, son Jannat Ally 
Shall, after selling this house, spend his share of the moneys in 
his wedding expenses dnd if there is a-surplus, son Jannat Ally 
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shall pay it up to him on his reaching the age of twenty-one 
years. Son Hassan Ally’s marriage should be performed after 
his reaching the age of eighteen years. If in case the sale of 
this house appear advantageous to son Jannat Ally before the 
marriage of son Hassan Ally has taken place, he can sell this 
house and shall invest his—son Hassan Ally’s—half share of the 
moneys on interest at a good place and shaijl pay whatever is 
accrued out of this sum for board, education, etc., of son Hassan 
Ally. But if the monéy realised out of this sum be less than 
Rs. 20 (twenty) each month, he should pay out of the principal 
sum: as long as his marriage has not been performed, son 
Hassan Ally should not get less than Rs. 20 (twenty). 

In addition to this house, | may during my life give to any 
one in charity, gift, whatever cost, immoveable property, shares, 
etc., I may have got and after paying for whatever expenses. 


I may have asked to incur after my death, one-half share of 


whatever ts left of son Jannat Ally and one half share is of 
son Hassan Ally. 7 
Whatever moneys, property, etc., that son Jannat Ally may 
have got are of his own earnings to which neither I nor Hassan 
Ally has a right.” 
I can see no reason to differ from the conclusion arrived at 
by the learned Judge on the Original Side. It is clear that by 
the terms of the will appellant Jannat Ally was appointed to be 
trustee of his brother » Hassan Ally with - respect to a housé 
-degéribed’as ‘No. 66 in'46th street'in the event of the testator 
dying before Hassan Ally attained the age of twenty-one years 
and the will contains detaiied instructions as to how Jannat Ally 
was to deal with the house in such case; but the will gives no 
sufficient indication that Jannat Ally is appointed to generally 
execute the will. He is given by the will -half of the property 
left by his father exclusive of such aS may be given away and 
Hassan Ally is given the other half: but nothing is said as to 
who is to pay the debts, funeral expenses, etc., and to collect 
the assets. If-the testator had died after Hassan.Ally had 
attained the age of -majority, could it be said that the will 
appoints an executor? The case In the Goods of Punchard (1) 


(1) (1872) ‘L.R., 2°P. ‘and D., 369. 


1914. 
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1914. may be usefully considered in coming toa conclusion in the 
Jannat present one. Also the present case is not dissimilar to that of 
Peaonee _Seshamma and another v. Chennappa (2) where the will provid- 


Plates zs ed that the plaintiff should take care of the estate during the 
THE WILL or Minority of ason who was to be adopted to the testator and 
ag imposed upon them the duty of providing for the maintenance 
DECEASED). of the persons therein named, and in which it was hela that the 
a plaintiffs were not appointed executors by implication. 
There is to my mind no sufficient indication that the tes- 
_tator meant to confide the execution of his will to Jannat Ally 
. other than that he directed him to deal with a certain house as 
the trustee of a minor son in the event of the testator’s death 
during such minority. 
I would therefore dismiss this appeal. 


Ormond, J. —I concur. 


Civil Revi. | Before Sir Charles Fox, Chief Judge. 


ston No. 98 : 
of 1907. TOON CHAN wv. P. C. SEN, Official Receiver. 
bali cd R. M. Das—for applicant. 
1908, 


ee rae se Das—for respondent. 


‘Mortgaged properiy—rent paid in good faith in advance to morigasg- 
or in OgSSE SOL TEGS ee of acess Act, section 50. | 


7 house rent in advance ‘to2 . mortgagor who was. in ‘possession and let hirn 

“into y possession, “On ‘December toth a Recéiver was | ‘appointed in a mort- 
gage suit for the rents of this house amongst others and he subseauently 
sued the defendant for the rent for December 1906 and January and Febru- 
ary 1907. 

Held,—that the rent paid to the mortgagor by the defendant was paid 
in fulfilment of an obligation made under his contract with the mortgagor — 
and that the defendant was protected by section 50 of the Transfer of Pro- 
perty Act from having to pay again. 

De Nicholls v. Saunders and anr. (1870) L. R.5C. P., 589 and Cook 
v. Guerra (1872), L. R. 7 C. P. 132, distinguished. 


This was a suit brought by the Receiver appointed in a 
mortgage suit for rent of one of the mortgaged houses for the 
months of December 1906 and January and February 1907. . 
The defendent resisted the suit on the ground that he had on 


(2) (1897) I.L. R., 20 Mad., 467. 


win] * “LOWER BURMA RULINGS. 269 


‘the 27th October 1906 paid five months’ rent in advance to the 
mortgagor who was in possession and who let him into posses- 
‘sion. The circumstances under which he paid the rent in 
advance were not in dispute. As previous tenants had left the 
“house without paying the rents due by them, the mortgagor 
-made the defendent pay in the five months’ rent in advance. 
The plaintiff Receiver was appointed on the 10th December 
‘1906. He claimed the rent for December apparently on the 
: ground that the rent for that month fell due upon its expiry. 
The Receiver stood in the shoes of the mortgagees of the 
‘house. Whether it was open to him or them to claim for rent 
‘is doubtful—vide the notes to Moss v. Gallimore in Smith’s 
Leading Cases, 11th edition, volume I, page 514. Assuming that 
‘he could, the question remains whether he could make the 


-defendent pay to him rents for months for which the defendant 


‘had already paid in advance. In support of the contention that 
he could do so De Nicholls v. Saunders and Anr. (1) and Cook 
v. Guerra (2) were relied on, but those cases are distinguishable 
from the present inasmuch as according to the contracts in 
those cases the rents were not due until the expiry of certain 
‘periods. Inthe present case the lessor made it a condition 
-of her letting the premises that rents for five months should be 
paid in advance. There is no provision of law forbidding such 
a contract, and. when such is the contract, the basis of the rea- 
“soning én’ Which thé abovementioned ‘cases were decided is 
‘absent. ee eS eg 
If a lessee pays his rent before it is due it may well be said 
“that he does not pay in fulfilment of an obligation upon him, 
and that such payment must be regarded as an advance to the 
‘lessor with an agreement that on theday when the rent becomes 
due such advance shall be treated as a fulfilment of the obliga- 
tion to pay rent. But when it is part of the contract, as it was 
‘in the present case, that the lessee shou!d pay rent inadvance,and 
the lessee pays in advance, he does so in fulfilment of an obli- 
gation under the contract. In such a case section 50 of the 
‘Transfer of Property Act, in my opinion, protects him from 
haying to pay over again to a person who may subsequently 


(1) (1870) L. R. 5 C. P., 589. 
(2) (1872) L. R. 7 C. P,, 132. 
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become entitled to the rents or profits of the property: 
leased. - 
On these grounds I think the decision of the Small Cause. 


-Court was erroneous in law. 


The decree is set aside, and the suit is dismissed with costs.. 


~The plaintiff must pay the defendant’s costs of this application. 


¢ 


Before Mr. Justice Twomey. 
PWA ME v. SAN HLA alias LEONG FOKE SHU. 
Wiltshtre—for applicant. 
Dawson—for respondent, 


-Maintenance—marriage law abplicable—Chinese Buddhist—Cri-. 
Aina Procedure Code, section 488. 


A woman cannot obtain a maintenance order under section 488 of the 
Criminal Procedure Code unless she can prove that she was respondent’s. 
wife according to his own personal law. A Chinaman or semi-Chinaman:. 
may adopt many Burmese Buddhist customs, yet remain a Chinese Bud.. 
dhist. | 

In this maintenance case under section 488 of the Criminal 
Precedure Code the applicant Ma Pwa Me is a Burmese Bud- 
dhist and the respondent San Hla alias Leong Foke Shu is the. 
son of a Chinese father by a Shan mother. The ‘parties are 


_proved to have..cohabited for. Six.or, seven years and to have had 
- two childrén, one of whom is living, but: there was no marriage 


ceremony of any kind. The Magistrate has found that even if* 
they were both Burmese Buddhists the circumstances do not 
give rise to a presumption that there was a legal marriage. He. 
has found further that the respondent San Hla was not a Bur-. 
mese Buddhist and that there was no marriage according to the 
Chinese customary law applicable to the respondent. 

As regards the latter finding it is clear that a maintenance. 
order could not be granted against the respondent unless it was 
proved that the applicant was his legal wife according to his. 
own personal law. An attempt was made to prove that San Hla 
was converted to the Burmese form of Buddhism but the evi-. 
dence is not sufficient. He paid reverence to pongyis ; and: 
listened to their sermons, and when one of his children died he- 


Vin | LOWER BURMA RULINGS. 971 


took part:in ceremonies which are usually performed: by Bur- 
mese Buddhists. He also became a member of a Society for 
promoting Buddhism, but it is admitted that several other 
‘Chinese belong to this Society without abandoning their own 
special form of worship. One witness states that when San 
Hla was a boy he was Shinpyu’d during the April holidays. 
But this is denied by his father and the allegation cannot be 
regardedas proved. The respondent produced several witnesses 
who state that he has always followed Chinese forms of worship. 
I agree with the following remarks of Mr. Justice Parlett in 
Tun Thavs. Ma Pu (i). “The grounds on which the Magistrate 
considered applicant a Burmese Buddhist are that he is 
commonly known by a Burmese name; that he worships at 
pagodas, pays reverence to Buddhist monks and keeps fast days 
at Buddhist monasteries; and that he built a Buddhist monas- 
tery and dedicated it according to the ritual observed. by 
Burmese Buddhists in.such cases. It isa matter of common. 
knowledge and experience that Chinamen long resident or born 
in this country adopt a Burmese name. As regards the other 
_points they indicate that he is a Buddhist, as he admits he is, 
but there is nothing to show that the practices he followed differ 
from those followed by all Chinese Buddhists, whether in Burma 
or elsewhere, much-less that they are the peculiar characteris- 
tics of Burmese Buddhists”. I think the Magistrate was right 
in-deciding against San Hla’s alleged conversion to the Bur- 
-mese form’ of Buddhism: Even if this conversion had been 
proved I doubt whether it would follow that San Hla should be 
heidamenable to the customs by whichthe marriages of Burmese 
Buddhists are regulated. But as I find that San Hla is a Chi- 
nese Buddhist it is clear that the validity of the marriage alleged 
in this case must depend on the customary law applicable. to 
‘Chinese Buddhists. It is admitted that there was not even 
the semblance of a marriage according to Chinese custom. It 
is not alleged tnat any of the preliminary steps enumerated in 
Parker’s work on Chinese Family law were fulfilled. 
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As I find that the respondent is a Chinese Buddhist and ‘that 


there-was no marriage according to Chinese Customary law, it 
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is not necessary to deal with the further question whether the. 


relationship of the parties would have amounted to a legal: 
marriage if they had both been Burmese Buddhists. 
The application is dismissed. 


Before Sir Henry H artnoll, Officiating Chief Judge and 
Mr. Justice Ormond. 


PO MYA v. KING-EMPEROR. 


Egsar—Assistant Government Advocate for the King-Emperor. 


~r 


Misjoinder of charges—two persons jointly tried for two distinct: 
offences committed jointly—Criminal Procedure Code, sections 234. 
and 239—discretionary power of High Court on revision. 


To enable more persons than one to be charged and tried together 
for more offences than one the offences must all form part of the same. 
transaction. Sections 234 and 239 of the Criminal Procedure Code, can 
not be read together so as tc permit of 2 persons accused of two distinct 
offences of the same kind, in both of which both men took part, being 
tried jointly at the same trial for the two offences. A High Court is bound: 


~ on appeal to set aside a trial in which persons have been jointly so tried. 
_ If however it is acting on revision, its powers are discretionary. 


Budhat Sheik v. K.E. (1905), I. L. R. 33 Cai., 292 followed; 
Subrahmanian Aiyar v. K.E. (1901), I. L. R,. 25 Mad., 61 and K.E. v... 
Tha Byaw, (1908) 4 L. B. R., 315 referred to. ; 

The following reference was made by Mr. Justice Twomey. 


to ne Bench : snes 


a ae ecweed Cun ice ion Ene aicGack offences of. 
house-breaking by night and theft under section 457, Indian. 


Penal Code, the first offence having been committed at the: 
house of one Maung Lwin on the 30th August 1913 and the: 


' second at the house of one Maung Saung in another village on. 


the 30th September 1913. | 

The joint trial was in my opinion illegal. Under section: 
233, Criminal Procedure Code, the general rule is that there 
shall be a separate charge and a separate trial for every 


- distinct offence. Sections 234, 235, 236 and 239 state certain 
exceptions to this general ruie. Sections 235 and 236 are 


clearly not applicable to the present case. Section 234 permits 
the trial of an accused person at one trial for three offences of 
the same kind committed within twelve months, but this section. 
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does not apply to the case of two persons being tried together. 
The section which governs such a case is section 239, and it ts 


an essential condition for the joint trial of two or more persons | 


under that section that the offences with which they are 
charged should have been committed in the same transaction. 
It is not sufficient for this purpose to show that they were 
afterwards in joint possession of.the proceeds of the several 
offences with which they are charged. | | 

It might be. argued from the concluding part of section 
239—“ and the provisions contained in the former part of this 
Chapter shall apply to all such charges’ —that section 239 and 
section 234 may be read together and that when two or more 
persons within the space of i2 months have been engaged 
jointly in more than one Criminal transaction they may be 
tried jointly at one trial for any number of the joint offences 
not exceeding three. It does not appear to me that this is the 
true meaning of the concluding part of section 239 ; I think the 
words “the former part of the Chapter” refer only to the part 
headed “ Form of charges ” sections 221 to 232 inclusive. 

In view of the decision of the Privy Council in Subrahmanian 
Atyar’s case the question is one of great importance for if the 
misjoinder is contrary to the provisions of the Code the 
‘convictions and sentences must be set aside and retrials must 
be ordered whether the accused persons have been prejudiced 
or.not by:the misjoinder. lt-is desirable that. there should .be 
an-authoritative:ruling:on the:matter::. . 2.2 Gps Gis 

I therefore refer to a Bench of this Chane we sdesticn 
whether the joint trial of the two accused persons in this case 
for two distinct offences was contrary to the provisions of 
section 239, Criminal Procedure Code.: 

The opinion of the Bench was as foilows :—~ 

Hartnoll, Officiating C. J.—I can see no reason for differing 
from the opinion expressed by Mr. Justice Twomey. The 
meaning and?’ applicability of section 239 of the Code of 
Criminal Procedure was considered by a bench of the Calcutta 
High Court in the case of Budhai Sheik v. Emperor (1) and I 
am in accord with the reasoning of the learned Judges who 


(1) (1905) I. L. R. 33 Cal., 292. 


1914. 
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1914, decided it. To enable more persons than one to. be charged 
PomMva and tried together for more offences than one the offences 
ees must all form part of the same transaction. Section 233 of the 
Emperor. Code of Criminal Procedure lays down the general rule that 
— there shall.be a separate charge for each accused and that such 
charge shall be tried separately. The following sections lay 
down exceptions to the general rule. Sections 234 to 238 apply » 

to cases where one person may be dealt with at one trial for 
more than one offence. Section 239 applies to the trial of more 
persons than one jointly. The last words or section 239 do not 
in my opinion mean that section 239 and section 234 are to be 
read together. I am of opinion that they only refer to sections 

221 to 232 inclusive. The charges in the present case were not 
therefore authorized by law as they relate to distinct offences 

not committed in the same transaction. It was urged that if 

this view be taken a new trial need not necessarily be ordered. 
As I read the decision in the case of Subrahmanian Atyar v. 
King-Emperor (1) there must necessarily be a retrial in the 
case of Maung Po Mya, who has appealed. I notice however 

that Maung Tun Lin pleaded guilty and has not appealed and 

that his case was called for on revision by Mr. Justice Twomey. 

Our revisional powers under section 439 of the Code of 
Criminal Procedure are discretionary and in the case of 
King-Esnperor v. Tha Byaw (2) a full bench of this Court did 

_net set aside a:conviction-where:an accused ‘pleaded: guilty and 
:-had-:not::persorially -applied.- for revision although there was a 
misjoinder of charges in his case. It will be open to the 
Assistant Government Advocate to bring this case to the 

notice of Mr. Justice Twomey when he finally deals with the 

case.of Maung Tun Lin- 

I would answer the question referred by saying that the 
joint trial of Maung Po Mya and Maung Tun Lin in this case 
for two distinct offences: was contrary to the provisions of 
section 239 of the Code of Criminal: Procedure. 

Ormond, J.—I concur. | 


(1) (1901) I. L, R. 25 Mad., 61. 
(2) (1908) 4 L. B. R., 315. 
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Before Mr. Justice Twomey. 


1. HTAUNG, 2. SWAY TAUNG, 3. CHIN KEE, 4. E. 
MAUNG, 5. KWAN SHOO, 6.-ENG CHOO, 7. AH 
TAIN, 8. YOO WA, 9. CHIN SWI, 10. AH HON, 
11. AH SHU, 12. PHAUNG, 13. PA U, 14. KYIN, 
15. MUTU, 16. TAMBI] v. KING-EMPEROR. 


Alexander—for appellants. 
Gaunt—the Assistant Government Advocate for King-Emperor. 


Gambling Act, sections 6 and 7—trregular addition to list of 
. articles—presumption when not affected—‘' Club” when a “ conuion 
. Saming house’’. - 


Before the presumption referred to in section 7 of the Gambling Act 
can arise, the provisions of section 103 of the Criminai Procedure Code with 
regard to searches must have been complied with, but a list of articles 
found in the course of a search, if Propeny made, is not necessarily invali- 
- dated by subsequent additions. 

A ‘‘Club”’ is legally a person anda ‘‘ Club house ”’ may be a ‘‘ common 
_ gaming house’’ within the meaning of the Gambling Act. | 

Twomey, J.—In this appeal itis contended that the presump- 
‘tion allowed by section 7, Gambling Act, does not arise as the 
provisions of section 103 of the Criminal Procedure Code re- 
garding searches were not observed as required by section 6 
-of Gambling Act. It is also contended that if the presumption 
-does arise it has been rebutted by the defence evidence show- 


ang AL the pince was.a oe ud that the money taken by way 


“OF gain “of the club ba in payment. of the regular’ ‘club che 


peuses.”’ | 

As regards the fivat point it is alleged that when the list of 
property seized was signed by the two “respectable inhabitants” 
‘who witnessed the search, the list waS not complete. I regard 
it as established that the list was drawn up at the place of 
-search and signed there by the police officers and the two wit- 
nesses. The witness King said at first that he did not sign till 
-he got to the*police-station, but he corrected himself afterwards 
-and explained that what he signed at the police-station was not 
the list of property seized but a security bond. In view of the 
other witnesses’ statements [think this explanation is probably 
correct and King’s statement as to'signing the search list'at the 
police-station was a bond fide mistake. 
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There can be no doubt that items 28 and 29 were added to 
the list at the police-station, that is to say after the witnesses 
had signed the list. These two entries relate to (1) a sum of 
Rs. 36-5 found in a locked box and (2) a bunch of keys taken 
from one of the accused when he reached the police-station.. 
The locked box was already in the list (item 6) though it was 
not opened till it reached the police-station and the bunch of 
keys was obtained. The Inspector should not have added the 
Rs. 36-5-0 andthe keys to the already completed list. But I 
cannot hold that his doing so was a breach of section 103 of the 
Criminal Procedure Code invalidating the search. The list 
was already complete and in order when he made these un-. 
necessary entries. It appears also that two empty tin boxes 
that were taken away by the police were not shown in the list.. 
These boxes had no bearing whatever on the case and it was: 
pure officiousness to bring them away. I cannot regard their 
omission from the list as a circumstance invalidating the 
search. | 

In my opinion there are no sufficient grounds for holding. 
that the provisions of section 103, Criminal Procedure Code.. 
were contravened and I therefore think that the presumption. 
allowed by section 7 of the Gambling Act may properly be 
made. | —o | | | 

The accused produced one witness who said the place was a 


._ Club. :belonging -to--the +‘ Qng’”’..Chinese. clan;:that he was the 
-Honorary. Secretary;-and ‘that the-profits-of the Gaming carried 


on at the club are devoted to feasting and to the general pur- 
poses of the club. A place may be called a Club and yet may 
bea“ common gaming house” within the Act. It isnot pro- 
ved that the gambling at this Club was.confined to members of 
the Club. Even if the profits of gambling were devoted to 
Club purposes, the place might still be a “common gaming 
house’’ as defined in section 3 of the Act, for the word person 
in that section includes any body of individuals [Burma General 


Clauses Act, 1898, section 2 (44) e.g., a Club.] 


On these grounds I think the convictions should stand. 


But Ican find no justification in the evidence for the imposition 


of heavier fines on the third, ninth and fourteenth accused 


- than on the other accused convicted under section 11. 
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The fines imposed on Chin Kee, Shin Shwe and Kyin are 
reduced to five rupees each and the balance of the fines paid 
by these three appellants will be refundedto them. The appeals 
of the others are dismissed. 


Before Sir Henry Hartnoll, Officiating Chief Judge and Mr, 
Justice Ormond. 


MA KYAING tv. 1.SHWE THIN, 2. KYE DAN, 
3. AUNG KIN, minors by their guardian MAUNG KALA. 


Maung Gyi—for appellant. 
Arbitration award—order refusing to file not adecree—how far 
abpealable—Civil Procedure Code, section 104. 


An order refusing to file an award in an arbitration without the inter- 


vention of the Court is not a decree. An appeal lies against that order,. 


but the order of the Appellate Court on appeal is final. 


Hartnoll, Officiating C. J.—I am of opinion that this appeal. 


does not lie. . 
Ma Shwe Thin applied under rule 20 of the Second Schedule 


of the Code of Civil Procedure that an award be filed in Court. — 


The Court refused to file the award and dismissed the applica- 
tion with costs. A decree was then drawn up. 

An appeal was then laid to the Divisional Court. It was 
asked. for.the reversal of the judgment and decree of the 
District Court. The order of the Divisional Court was that the 
decree of the Lower Court wasset aside and that there will be 
a decree for the plaintiff-appellant for enforcement of the 
award, as prayed for, the costs of plaintiff-appellant in both 
Courts being borne by the respondents. A decree was drawn 
out in accordance with the order. 

An appeal was given from the order of the District. Court 
refusing to file the award by section 104 (7) (f) of the Code of 
Civil Procedure. That portion of the so-called decree of the 


District Court which dealt with the refusal to file the award » 


was not a decree as by section 2 (2) of the-same Code a decree 
shall not include an adjudication from which an appeal lies as 
an appeal from an order. The decision arrived at by the 
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Divisional Court is not expressed tn correct terms. That Court 


Ma Kyainc should have ordered the award to be filed and then should have 
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~ proceeded to pronounce judgment according to the award, and 


then on the judgment so pronounced a decree should have 


‘followed. The present appeal in substance is one against the 
‘decision of the Divisional Court that the award was valid and 


‘should be enforced. In effect it is an appeal against an order 
spassed in appeal directing an award to be filed. 

Such an appeal is forbidden by section 104 (2) of the Code. ~ 
‘That portion of the decree of the Divisional Court which 
concerns the order for the filing of the award clearly comes. 
within the provisions of section 104 (2). It is only this part of 
the decree that is objected to and it is not alleged that the 
decree is in excess of or not in accordance with the award.. 

I would therefore dismiss the appeal. 

Ormond, J.—I concur. 


FULL BENCH. 


Before Sir Henry Hartnokt, Officiating Chief Judge, Mr. Justice 
Ormond, Mr. Justice Twomey, Mr. Justice Robinson and 
Mr. J eine Parlett. 


aa YWET..v. KING-8MPEROR:- 


. oie ere appellant 


McDonnell—for prosecution. 


Criminal breach of trust—paddy advances—what constitutes a 


 trust—Indian Penal Code, section 405. 


The accused entered into an agreement with the complainant company 
under which he received Rs. 4,500 by way of advance and undertook to em- . 
ploy the money in the purchase and transport of paddy to it. There were 
‘stipulations in the agreement to the effect that he was to hold the money © 
in trust for the company and that the property in the money and the paddy 
‘purchased therewith was to remain with the company. These stipulations 
were however inconsistent with other clauses of the agreement which inter 
.alia laid on the accused the responsibility for any loss of either paddy or 
money, whatever the cause. 

Held—(Hartnoll, J., dissenting) that there was no real trust and that 
the accused was not guilty of criminal breach of trust in failing to devote 
the money to purchase and transport of paddy. 
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Po Seik v. King-Emperor, 6 L.B.R. 62 and Hock Chong and Com- 
pany v. Tha Ka Do,7 L.B.R. 16, referred to. 
The following reference was -made to a Full Bench by Mr, 


Justice Parlett. : 
Nga Po Ywet had been convicted of criminal breach of 


_ trust in respect of Rs. 4,500 advanced to him by Joseph Heap 


4 


~ Rs. 500 on the 14th March.> He-was corroborated by a broker: 


& Sons for the purpose of purchasing paddy for them. 


At the hearing of the appeal it was urged that the payment of 


the money to him was not proved. It appears that for some time 
prior to the 12th March 1913 accused had been supplying paddy 
to the firm as sub-broker under their broker Maung Maung. 
The procedure was for the accused to bring consignments of 
paddy to the mill and received from the firm the price of the 
same eicher direct or through Maung Maung and then after 
deducting the commission of Maung Maung and himself to pay 
the sellers of the paddy what was due to them. Such paddy is 
described as “ outside paddy.” 


handed to the accused under the agreement, and a further 


‘Maung Po''Hiaing (6 P.W.). “Accused’s own’ witness, Hla 


Bow, also said that he saw the money paid. Accused himself: 
admitted receipt of it, but afterwards said that the amount: 


represented what he at the time owed the firm, and Hla Baw 


subsequently tried to make out the same. Apart however from. 
the absence of any attempt to prove that he was then tndebted 


to the firm in that sum and of any explanation of why, if he 


were so indebted, he did not give one acknowledgment for the. 


whole amount, instead of two on diiferent dates, in view of the 


evidence, I have no doubt that he did receive the sums of 
Rs. 4,000 and Rs. 500 in cash on the 12th and 14 March respec-. 
tively. It appears further that on the 12th April accused 
brought : two. boat-loads of paddy to the: mill and the firm 
believing: that that. paddy was purchased..with. the: money ad-- 


The transactions in it appear 
to have been all cash transactions. On the 12th March 1913 he. 
e1itered into the agreement which gave rise to the present case.. 
Under it he was to apply sums supplied to him by the firm in: 
the purchase of paddy, tender the same to the firm who were. 
to pay for or credit him with the price of the same. © The firm’s. 
manager gave evidence that on the 12th March Rs. 4,000 was. 
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vanced inthe previous monthcancelled the two acknowledgments 
for these sums. It was in reality “ outside” paddy and on the 
15th April accused came with a man named Po E, the real 
seller of the paddy, and the price Rs. 3,728 was paid in cash, 

two new receipts being taken from accused for Rs. 3,000 and | 
Rs. 1,500. It is not clear why credit for Rs. 4,500 was given on 
the 12th April for a consignment valued three days later at only 
Rs. 3,728, nor why on the 15th two separate receipts were taken. 
It is however admitted that such was the case. and that no 
paddy has been purchased with or supplied against the Rs. 4,500 
and that the accused is liable civilly for the money. He states 
that the amount has been set against heavy losses which he 
alleges he sustained in his dealings with the firm prior to the 
12th March 1913, and that at the time he was prosecuted he 
was unable to supply paddy for this Rs. 4,500 on account of the 
‘Rangoon price being so much lower than that in the districts, 


‘but that if market conditions improved later on he might be able 
‘todo so. If the Rs. 4,500 was a trust fund the accused was not 

_-entitled to use it to recoup himself for losses of his own money. 
‘The real defence is that the money was not held by him in 
‘trust, but lent to him. This depends upon the legal effect of 
-the agreement of the 12th March which runs as follows :— 


Paddy Brokers’ Agreement. 


be Agreement made the..12th day of March 1913 between 
“Joseph Héap & Sons, Ltd.; hereinafter called “The Company ” 
.of the one part and Maung Po Ywet hereinafter called “the 


Broker” of the other part. 


Whereas: 


The Broker has represented to the Company that he can 


‘purchase for their benefit paddy in the district and has requested 
‘the. Company to entrust him with advances of money to be 
‘made at the discretion of the Company in order that he may 
‘make such purchases and whereas the Broker hereby acknow- 
‘ledge that he will receive all such advances as the Company 
-shall make to him and hold the same in Trust for the Company 
‘now it is hereby agreed :— 


1. The Broker is not the agent of the Company and shail 
-not be at liberty to. bind them in-any manner whatsoever. 
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2. The Broker shall employ the monies of the Company in 
and about the purchase and transport of paddy to the Com- 
pany’s mill at Dawbong. | 

3. The property in the money and paddy purchased there- 
‘with shall be and remain in the Company. 

4. The Broker shall immediately upon arrival of the paddy 
in Rangoon tender the same to the Company at their said mill. 
| 5. The Company shall take delivery of the paddy and at their 


-option either pay for or credit the Broker with the price Of the © 


-same at the current market of the day prevailing amongst. 

The Broker agrees to accept payment for the paddy at the 
‘said current market rate whether the same shall be higher or 
lower than the rate at which he purchased the paddy. 

6. The Company shall pay to the Broker (either in cash or 
by crediting his account with the amount thereof) brokerage at 
the following rates :— | 

7. The Broker shall be responsible for the payment of the 
‘money or the supply of paddy to the value thereof to the Com- 
pany and it is hereby expressly agreed that if either the money 
‘or the paddy shall be lost by any means (including the Act of 
God, thieves, or other causes over which the Broker has no 
control) the Broker shall indemnify the Company against all 
Joss. | | : _ 

8. This agreement shall govern all advances hereafter to be 
made by the:Company to:the Broker-so:that if the Company 
.shall hereafter make further. advances to the Broker such fur- 
ther advances shall be subject to this agreement and the trusts 
hereof and it is hereby also agreed that if the Broker shall at 
any time obtain paddy with money advanced hereunder and 
receive the price thereof from the Company in cash he will set 
apart out of such price a sum equivalent to the amount of the 
outstandings so used and treat the same as a further advance 
‘holding it on the same trusts as the original advance. 

It is argued for accused that the terms of the 5th and 7th 
‘clauses of the agreement are contradictory of its other terms 
and are incompatible with accused being a trustee. No doubt 
af the effect of the agreement as a whole is of to create a trust 
and is to transfer the property in the money advanced to the 
-accused, then the mere statements in the document that there 
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is a trust and that the property did not pass to accused, cannot 
alter its effect. In Hock Chong & Co. v. Tha Ka Do (1) the 
agreement specified a time within which the paddy was to be 

supplied and the approximate quantity to be supplied: in other’ 
respects the agreement appears to have been essentialiy the 

same as that in the present case, except that here words are- 
added that the money is held in trust and remains the property 

of the Company. The question whether this addition alters. 
the effect of the agreement is one of importance and I therefore 

refer for the decision of a Bench the question whether monies. 
advanced to the accused in pursuance of the agreement of the 

12th March 1913 set out above were entrusted to him within the: - 
meaning of section 405, Indian Penal Code. 

Pending the decision of the appeal, accused may be released 
on Bail in Rs. 5,000 with two sureties. . 

The opinion of the Full Bench was as follows :— 

Hartnoll, Offg. C. J—Maung Po Ywet was advanced. by 
Joseph Heap and Sons Rs. 4,500, Rs..4,000 on the receipt 
Exhibt D, dated the 12th March 1913 and Rs. 590 on the pro- 
missory note. Exhibit E, dated the 14th March 1913, to purchase 
paddy for them. These sums were advanced in pursuance of 


-an agreement he signed on the 12th March 1913 and which ts 


Exhivit A. Subsequently by mistake Exhibits D and E were 
cancelled, but they were replaced by the receipts, Exhibits B 


and.C,. dated theflsth. April 1913, for, Rs. 3,000 and Rs. 1,500 
respectively, _The.order of reference gives the facts in detail 


and itis unnecessary to repeat them. - The point referred to us. 
for decision is whether the monies advanced to Maung Po Ywet 
in pursuance of the agreement of the 12th March 1913 were 
entrusted to him within. the meaning of section 405 of the. 


Indian Penal Code. The case is a sequel to the cases of In re 


Po Seik v. King-Emperor (2) and Hock Choung and Company v.. 
Tha Ka Do (1). Anew form of agreement has been entered 
into between the miller and the man whois advanced money 
for the purchase-and supply of paddy—in this instance Maung 
Po Ywet—and it is urged that in accordance with the terms of’ 
it there is an entrustment of the money within the meaning of ' 


GQ) 7L.B.R,16 | (2) 6L.B.R., 62. 
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section 405 of the Indian Penal Code. The essentials of the 
agreement between the two parties are practically the same as 
in the previous cases except that in the present agreement the 
Company binds itself to take delivery of the paddy purchased. 
The man taking the advance its to be credited for the paddy he 
supplies according to the rate current on the day of supply; if 
he has paid for the paddy ata higher rate, he is to bear the 
loss, but if ata lower rate, he is to enjoy the profit. Also if 
the money or paddy is lost by the act of God, thieves or other 
causes over which he has no control he is to bear such loss. 
But the agreement expressly declares that the person to whom 
the advances are made and who is called the broker «holds the 
sate in trust, that the property in the money and paddy pur- 
chased therewith shall be and remain in the Company and that 
the broker-shall immediately upon arrival of the paddy in Ran- 
goon tender the same to the Company and that the Company 
shall take delivery of it and at their option either pay for or credit 
the broker with its price at the current market rate. The rea- 
sons on which my decision was based in the former cases apply 
generally to the present case. But in this case an express trust 
is declared. It isstipulated that the property in the money and 
paddy purchased therewith remain in the Company and the 
Company bind themselves to take delivery of the paddy. The 
same agreements arise that such terms of the agreement are 


- inconsistent with those relating to -profit-and loss. It-is urged. 
“that, as Maung Po Ywet has to bear all loss as set out-in. para-. 


graph 7 in the agreement and also loss caused by a fall in 
market price between the time of his purchase and the time the 
Company takes over the paddy, he cannot be said to hold the 
advances and paddy purchased with such in trust—that the mere 
fact that a trust is declared by the agreement cannot create a 
trust thé other conditions of the agreement being as they are. 
It seems to me that the present agreement evidences more 
than a loan with a condition attached and more than an advance 
with an undertaking to use it in the purchase of paddy, and that 
there is an entrustment within the meaning of section 405 of 
the Indian Penal Code. The money was advanced for a specific 
purpose and in consequence of confidence reposed in Maung Po 
Ywet by the Company. He has expressly agreed to hold the 
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monies in trust for the purchase of paddy. and for no other 
purpose. It is expressly agreed that the property in the money 
and paddy purchased therewith is to remain in the Company. . 
The mere facts that, if the money or paddy is stolen or lost 
otherwise, and if the market value falls between the time of the 
purchase and the time of supply to the Company, the broker is 
to bear the loss, do not seem to me to remove the arrangemen* 
between the parties from one of entrustment. The equitable 
interest in the property remains in the Company and the broker 


has agreed to apply the money or paddy ptrchased with it for 


the use and benefit of the Company.. The fact that he has 
contracted to bear any loss that may be incurred in the 
manner he has does not seem to me to make him any the less 
a trustee. 

It was stated that the first paragraph of the asccenent is 
inconsistent with the rest of it and this would appear to be 
so.as the broker would be the agent of the Company for the 
ptirchase of paddy with the money advanced to him for the 
purpose; but even if it is so inconsistent I do not see that it 
affects the matter. Irrespective of whether a man is an agent 
or not he may be a trustee. 

-J would answer the question referred Boe saying that in my 
opinion the monies advanced to Po Ywet in pursuance of the 
agreement of the 12th March 1913, set out in the order of 
reference were. entrusted to him-within the came of. section 


“405 of the Indian Pénal' Code: 


Ormond, J.—It has been decided by a Full Bench o2 this 
Court that a breach of trust cannot be committed in respect of 


: money taken on loan—because the property in the money 
passes to the borrower. If A takes money from B, on loan or 


otherwise, upon a false representation cf fact, he is guilty of 
cheating. The representation of fact may be that it is A’s 
intention to buy paddy with the money and sell itto B. If A, 
at the time of taking the money, had that intention but sub- 
sequently abandoned that intention and spent the money in 
some other way, he would not be guilty of cheating ; and he 
would not be guilty of criminal breach of trust unless the pro- 
perty inthe money remained in B. In this case the dealer 
took the money from the Company for the purpose of using it © 
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‘in his business in buying paddy and selling it to the Company, 
jn order that he might make as much profit as possible for 


himself. The Company could not, at will, recover the money 
from the buyer; because he had the right to retain it in order 


‘to use itin the above manner. And they could not recover the 


paddy bought by the dealer; because they are entitled to 
receive only so much paddy at their mill in Rangoon the value 


-of which, at the current rate at the time of ‘tender’ by the 
-dealer, would be equivalent to the amount advanced to the 
dealer. And any loss of money or paddy falls on the dealer. . 
Thus although there is a term in the contract that the property 
in the money and paddy purchased therewith shall be and 


remain in the Company, the usual incidents attaching to pro- 


_ perty, so far as the Company is concerned, are altogether 
absent. 


The agreement no doubt says s that the dealer shall “indem- 


nify ” the Company against all loss; thereby implying that the 
‘loss of the ‘trust’ property in the first place falls upon the 
‘Company and thatthe dealer insures the Company against loss. 


But this is merely an indirect way of saying that the dealer 


holds the money, and the paddy until delivered at the mill, at his — 
-own risk, -As pointed out by.Mr. Justice Parslett in his refer- 
ence, this agreement is, in its effect, the same as the agreement 
one was considered by the Full Bench in Hock Choung & Co. 


.Lha Ka Do (1)... The. question whether A entrusted pro- 


am to B-is one which depends upon the actual facts of the 
case; and not merely upon the legal terms employed by the 


parties. If the real nature ofthe transaction is a loan, the fact 


“that the parties in writing call it a trust, or agree that for the 
‘purposes of the Indian Penal Code the property in the money 
shall be deemed to remain in the original owner, or agree that - 
“the party receiving the money shall be liable for criminal breach 
of trust if he applies the money to a purpose other than that 
. agreed upon, would not bring the transaction within the scope 
. of section 405, Indian Penal Code. 


The Penal Code cannot be altered by agreement of parties 


-so as to make section 405. appeal to a transaction which i 1s 
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in its real nature a loan. If A receives money from B for: 
certain specified purposes, I do not think the money is ‘ en- 
trusted’ to A within the meaning of section 405 of the Indian. 
Penal Code: if A is to be liable for the money to B in any event... 
In my opinion the trust (if any) in this case is merely a. 
technical or colourable trust. I would answer the question. 
referred in the negative. 2 . 

Twomey, J.—It seems to me that if a trust arises at all in. 
such cases as this, it can only arise from the relation of the 
parties to one another as principal and agent. This view is. 
supported by the statement of the learned counsel for the pro-. 
secution (at the hearing of the reference) that though the. 
“Broker” is declared in clause 1 of the agreement under: 
consideration not to be the agent of the Company, he should 
nevertheless be regardéd as their agent for the limited purpose 
of buying paddy. But it is difficult to understand how we can 
regard the “ Broker” as an agent at the moment of expending 
the money and not as an agent previously when he received 
and held the money and subsequently when he has the paddy 
in his possession before delivering it to the Company. | 

If the money was advanced to the accused as agent of the 


Company, the Company would retain the beneficial ownership» 


thereof and a case of trust would necessarily arise; and con-. 


versely, if the beneficial ownership is shown to have remained 
tthe Company then the accused :must be regarded as.an agent | 
“and as“having held the money-in'trust:*“The-agreement con- 


tains express declarations that the money is received in trust. 


-and that the property in the money and the paddy purchased 


therewith shall be and remain in the Company. But these- 
declarations do not:.conclude the matter. They cannot have 


effect if the contract contains other terms. which are plainly 


inconsistent with a continuance of the Company’s ownership. 
To begin with I would point to the word “tender” in clause 4 
which seems to imply that the paddy is the property of the 
Broker till it is made over tothe Company ; the word “ tender” 
would not be appropriate to the case of a man buying paddy 
as agent of another. This however is a small point and might | 
be regarded as a mere slip in drafting the agreement. It: 
would not be enough’ by itself to show that the paddy wag yot: 
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already the property of the milling company. Not so however 
-as regards clauses 5 and 7 which are in my opinion altogether 
inconsistent with the contention of the Company. Clause 5 


‘provides that they are to pay for the paddy at the rate 


-prevailing (at Rangoon) on the day the Broker delivers it to 
them (and not the rate at which the Broker bought the 
‘paddy). Under clause 7 if the money or paddy is lost from 
-any cause whatever the Broker is to bear the loss. These 
‘conditions nullify the effect of the declaration that the property 
in the money and ‘paddy is to be and remain in the Company. 
They are consistent ‘only with the interpretation that the 
beneficial ownership in the money passed to the broker at the 
‘time of the advance and that the property in the paddy is with 
him tillhe delivers it to the Company. Notwithstanding the 
-express declarations referred to, it is the duty of the Court to 
-examine all the terms of the transaction with the strictness 
required in a criminal matter and to determine whether itis 


really a case of “entrusting” money to an agent in the sense 


‘of the Penal Code. If itis found that the other terms are 
Inconsistent with such an interpretation or even if there is any 
reasonable doubt about it the Court is bound to decide that the 
‘money was not “ entrusted” within the meaning of section 405, 
Indian Penal Code, and that the property in the money did in 
fact pass to the Broker. If the property passed, there could be 
= o* criminal breach of trust’ for this offence:alwiys:involves 


my! Sate PRN eee IE ef OTR ISS OE oe | ; a . . 
criminal misappropriation and a man cannot commit crim- 


inal misappropriation of his own property. 

The terms of clauses 5 and 7 are incompatible with a view 
that the Broker was employed as an agent atall. An agent 
would be required to exercise reasonable diligence but would 
‘not be responsible, as he is made responsible in this agreement, 
for loss in any event. Any paddy that an agent buys would be 
held by him entirely subject to the directions and control of 
the principal from the time of purchase, whereas this agree- 
‘ment does not bind the Broker as to his dealings with the 


paddy except that ‘he shall “tender” it to the Company. He 


can choose his own time for delivery, can hold up the paddy he 
has bought and take advantage of a rise in the market before 
delivering it to the Company. Moreover, if the market rises 
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he is not bound to deliver all the paddy he has bought but only 
the equivalent at the increased market. rate of the amount of 
the advances received from the Company. On the other hand_. 
if the market falls he has to make good the difference out of 
his own pocket. These incidents are at variance with the. 


notion of agency. The accused in this case was not subjected 


to the directions and control of the Company. He, agreed to- 
buy paddy for them, but the manner and means of performance 
were left to his discretion except so far as they are specified in 
the agreement. In these circumstances he inust in my opinion 
be regarded as an independent contractor and not as an agent. 
The Company cannot have it both ways, that is to say they 


_ cannot retain dominion over the money until the Broker expends 


it,and at the same time enjoy immunity from the ordinary 
risks and liabilities incidental to the ownership of the money. 
and of the paddy bought with it. The maxim qui sentit 
commodum. sentire debet et onus applies to the case. 

Not because this agreement contains an express decnation 
that the Broker is not the agent of the Company, but 
because it further provides that the money and paddy are to be 
held entirely at the Broker’s risk, and seeing that the Broker is: 
left to conduct his paddy buying business at his own discretion 


unfettered by the control and direction of the Company, I 


* 


would decide that the Broker cannot be regarded as the agent 


-.of the-Company,-and: that. therefore he-.was ot: entrusted.” 
“with the .money. gua agent:. Nor. in my-opinion=is there any 


reason.to hold that he was “ entrusted ” with the money other- | 
wise. 

On these euneade I would answer fie reference in the ; 
negative. 

Robinson, J.—The only apparent change in the facts of this. 
case from those covered by the Full Bench decision in Hock 
Chong & Company v. Tha Ka Do (1) is that there is a declara-. 
tion in the agreement executed that a trust is created anda 


statement that the property. in the money advanced and the. 
paddy purchased therewith remains in the Company. More 
allegations of this kind cannot in themselves create a trust nor: 


(i) 7L. BR, 16. 
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create ownership in the money after it has been handed over 
and-in this as in every criminal case it is necessary to weigh all 
the facts and circumstances and then decide on them as a 
whole. For the purposes of a criminal charge under section 
405, Indian Penal Code, there must be an entrustment of the 
: property or of dominion over property followed by a dishonest 
misappropriation or conversion, or by a dishonest use or 
disposal of the froperty in violation of a legal contract made 
touching the discharg2 of such trust. | =o 
The entrustment may be “in any manner” but if this money 
when handed over became the property of the Appellant or if 
it ceased to be the property of the Company there can have 
‘been no entrustment. What then ‘are the facts? I take it to 
be incontestable that the agreement in this case has been 
deliberately. drafted so asto endeavour to create such a state 
of facts as will allow of a criminal charge if the money is not 
expended in purchasing paddy and supplying it to the Company. 
The difficulty experienced in arriving at such a result.is due to 
the care necessary to avoid rendering the Company liable to 
third parties owing to the acts of.the person receiving the 
advance. Ifsuch person becomes merely the agent of the 
Company the latter may be liable to outside claims. Hence 
we find that the first clause declares the “ Broker” shall not 
be at liberty to bind the Company in any manner and that he 1S 
not the agent of the Company, If not the.agent I fail to see 
in what capacity. he could act while the property in ‘the. money 
still remained in the Company and I understood during the 
argument that it was urged that he was not the agent in one 
sense but was in another. In fact Counsel was in a dilemma 
out of which he could not extricate himself satisfactorily. The 
agreement provides he is to employ the ‘money only in the 
purchase of paddy and its transport to the Company’s mill.; he 
is to tender it to the Company immediately on its arrival in 
Rangoon and the Company undertakes: to take it over at-the 
market rate current on the day of delivery and the Broker to 
accept that rate. The Broker is to get brokerage. The 
“Broker” is to take in addition all profits arising from. this 
arrangement and is also.to bear all loss including the loss 
arising from the act of God, etc., dver which he has no control. 
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ina ‘The agreement states the “Broker” isnot the agent of 
roYwer the Company. If that is so in my opinion the Company fails 
nee in its endeavour to make him criminally liable.. But that 


EMPEROR: statement will be of no avail if the result of all the terms and 
— conditions is to create the legal status of principal and agent. 
If the Company is to remain owner of thc money it must be 
liable for losses arising from a proper expenditure of the 
money in terms of the agreement and it would be entitled to 
the profits. Under the agreement the “ Broker” must act in 
all the contracts he makes for the acquisition of paddy as a 
principal and all the incidents of the contracts fall on him. 
He approaches the Company and says “I can get you the 
paddy you want and I will do so if you help me by lending me 
money”. The Company agrees provided he will use the 
money for this purpose only but expressly stipulates that it 
undertakes no liabilities and will not claim any profits. If the 
ownership in the money remains in the Company then the 
ownership in any paddy acquired vests in the Company; it is 
merely the money converted into another form. But this is 
expressly provided against by the provision that the Company 
is not to be liable to third parties or for loss by the act of God» 
etc. In my opinion the agreement merely shows that the 
Company being desirous of getting paddy employs the services 
of the “ Broker” and gives him an advance but it declines to 
make.the -Broker’.its servant. or, agent....This being so the 
-ownership in.the money is-transferred. ta.the: Broker and “no. 
entrustment is created. . | | 
Let us suppose the “Broker” duly expends the money in 
strict accordance with the terms of the agreement but the 
paddy is then lost by the act of God or owing to thieves through 
no fault of the “ Broker”. The Company claims in one clause 
that the ownership in the paddy lies in it and notin the 
Broker, yet in another that the Broker must bear the loss and 
he is to be still liable for the advance. Can thc Company be 
heard to say he is not their agent forthe purchase but that the 
paddy when bought belongs to it and yet again that when it is 
lost it belonged to the “ Broker ”? 
_ In my opinion this agreement evidences a loan accompanied 
by a promise to use the money ina particular way but the 
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‘ownership in the money and the paddy bought with it must on 
a consideration of all the terms of the agreement be held to have 
‘vested in the “ Broker”. 

I would therefore answer the reference in the negative. 

Parlett, ]—The legal aspect of the agreement has been so 
‘fully dealt with in the foregoing judgments that I do not think 
‘that I can usefully add anything to what has been said, but it 
is interesting to crace how matters would work out according 
‘to the strict terms of the agreement ina simple concrete case. 

- Supposing these was only one advance to Po Ywet of 
Rs. 1,000 and that he found he could buy paddy in the district 
‘at such arate that delivered at the mill it would cost him Rs. 90 
per 100 baskets and that he expended the whole Rs. 1,000 in its 
purchase and transport; he would thus have approximately 
1,111 baskets to deliver. If the market rate in Rangoon on the 
date of delivery was Rs. 100 per 100 baskets, the value of the 
paddy would be Rs. 1,111. By paragraph 5 of the agree- 
ment the Company have expressly reserved to themselves the 
option of paying for or crediting the broker with the price of 
the paddy tendered. They could therefore insist upon forcing 
Rs. 1,111 upon Po Ywet and compelling him under paragraph 
to hold Rs. 1,000 of it on trust forthem; the agreement 
‘giving him no power to terminate the trust he would be driven 
‘toa suit if he wished todo so; meanwhile he would be respon- 
“sible for the-whole amount‘though-he deposited. it in a. Bank 
‘and that Bank failed: Nay; if he: so deposited it at -interest he 
might be prosecuted criminally for using the money otherwise 
than in and about the purchase and transport of paddy to the 
‘Company’s mill. On the other hand the company might, if 
they wished, merely credit him with Rs. 1,111 wiping out the 
Rs. 1,000 advance and showing a balance in his favour of 
Rs. 111 but paving him nothing. A credit entry in his favour 
in the books of Joseph Heap & Sons would be of little use to 
Po Ywet for, the purpose of meeting his current expenses. 
‘Only if the Company deigned to credit his account with 
Rs. 1,000 and so close it, and pay him Rs. 111 in cash, could the 


trust be terminated and could Po Ywet get any real profit out of | 


the transaction at all. This shows how one-sided the agree- 
ment is and how completely designed merely to protect the 
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Company from loss ‘under all circumstances and in any 
event. 

Again suppose in the case suggested above Po Ywet Spent 
Rs. 900 of the Rs. 1,000 in buying and delivering 1,000 baskets. 
of paddy, the Rangoon price on the date of delivery being 
Rs. 100 per 100 baskets, and that the Company credited him 
with Rs. 1,000. According to the agreement the Rs. 10u left in 
Po Ywet’s hands always had been and would stitlremain the pro-- 
perty of the Company. and they would be under no obligation 
to transfer it to him; on the contrary he woula be bound to. 
expend it in the purchase and transport of paddy, and if he 
used it otherwise would be liable to be prosecuted. But would. 
any Criminal Court be found to convict if he put itin his pocket: 
as representing his profit over the transaction? Surely not.. 
Once however it is conceded that if the market conditions. 
sufficiently favoured him Po Ywet was not bound to expend on 
paddy the whole of the amount advanced to him, it is clear that 
his position is merely that of a trader operating on his own 
account, and the fiction that the property in the money remains. 
in the Company and that he is a trustee in respect of it is at 
once exploded. 

It cannot be gainsaid that a trustee may be remunerated 
for the services which he performs, but no case has been quoted 
ion which the remuneration even remotely resembles that pur- 


porting 1 to-be offered i in this case ; aad what does: it amount toP 
. Merely | the. chance of making a profit in. the ordinary course ~ 


of trading, with, it is true, the additional advantage of an 


assured market for the goods up to a limited quantity at the 
price prevailing on the date of delivery. I consider that this. 
cannot be called remuneration for carrying out duties as a. 
trustee. Po Ywet takes merely the ordinary risks of profit. or” 
loss incidental to trading incurred by a man operating on his. 
own account, who has secured a contract to place a certain 
quantity of his goods at cértain prices. Whether he makes a. 
profitor aloss the agreement provides that. the Company shall 
incur no lossin any event. The fact that they can under no- 
circumstances bear the loss of the money implies I think that: 
they are not the owners of it. 
T would answer the question elena in the negative. 
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Before Mr. Justice Ormond and Mr. Justice Twomey. 
(1) E ME, (2) MA THI v. MA E. 


Agabeg—for appellants. 
Ba Dun—for. respondent. 


Administrator—sale by, without consent of court—who is person 
interested—Probate and Administration Act (V of 1881), sectton 90 
(4). 

The property referred to in sub-section (4) of section 90 of the Probate 
and Administration Act.is immovable property, and a creditor to the 
estate of a deceased person is not interested in his property within the 
meaning of that sub-section unless he has a charge upon it. 


Ma E Me as administratrix to the estate of her deceased. 


husband had incurred certain costs in litigation with Ma E. 
Ma E attached certain immovable property as being part 
of the estate of the deceased; but Ma Thi obtained the 
removal of that attachment on the ground that she had 
purchased the property from the administratrix, Ma E Me. 
Ma E then applied to set aside the sale by Ma E Me to Ma 
Thi as having been made by the administratrix without the 


leave of the Court. The District Judge granted the applica-— 


tion and set aside the sale and he held that by setting aside 
the sale the order removing the attachment was ipso facto. 
set aside. | —— | 7 
Ma E Me and Ma Thi now appeal. The first question is. 
_ whether Ma E as a creditor of the estate is a person “interested 
- in the property ” within the meaning of section-90, sub-section 


(4), of thé “Probate ‘and “Administration Act. -That.: provision 
relates to the alienation of immovable property and therefore, 


the words “interested in the property ” must be “interested 


in the immoveable property disposed of”. Now a creditor: 


has no interest in the immovable property of his deceased 
debtor unless he has a charge on that property. Under the 
provisions of section 69 of the Probate and Administration 
Act and section 250 of the Succession Act, under which the 


District Judge may issue citations calling upon all persons. 


claiming to have any interest in the estate of the deceased to 
come and see the proceedings before the grant of probate or 
letters-of-administration, a creditor has no locus standito come 
in and object to a grant of probate or Istters unless he objects 
to the grant on the ground thatthe Will is set up in fraud of the 
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creditors. In this case the creditor does not allege that the 
sale was made in fraud of the creditors. 

We think the creditor Ma E had no Jocus standi to have 
the sale set aside under section 90. Evenif the sale by the 
administratrix had been properly set aside by the Court under 
section 90 the Court had no power to set aside the order of the 
Township Court removing Ma Thi’s attachment. The sale by 


the administratrix to Ma Thi would be good until it was set — 


aside and it was therefore good wken the Township Court 


- ordered the removal of Ma E’s attachment. If the order of 


the District Court setting aside the sale itnder section 90 had 
been correct, it would still have been necessary for the creditor 
to make a fresh application for the attachment of the property. 

We allow the appeal and set aside the order of the District 
Court with costs, three gold mohurs. 


rere: 5 





Before Mr. Justice Twomey. 


1. HLA DUN, 2. MYA YIN, 3. MAUNG MAUNG (minors 
under their natural guardian and mother Ma Hua Dun, Ist 
appellant, heirs and legal representatives of Maune Pu, 
deceased) v. 1. M. L. R. M. Cnetty Firm, by their duly 
constituted agent and attorney CuHina Tampr  PILuay, 
2, PO OH, 3. SO ME, 4. BA CHO. 

| Clifton—ior appellants. 
_ Chari—for Ist respondent. 
- Mya Bu—for 2nd to 4th respondents. 
Jurisdiction of Civil Court—claim as to ownership of crops—Land 
and Revenue Act, sections 55 and 56. 


A claim to the ownership of crops is not the same thing asa claim to 
the use or enjoyment of the land on which the crops are grown. 

A Civil Court may inquire as to possession incidentally and collaterally 
and for the purpose of deciding who is entitled to the crop and in so doing 
does not exercise jurisdiction as toa dispute ‘‘as to the use or enjoyment 
of land’? within the meaning of section 56 of the Lower Burma Land and 
Revenue Act. 


The plaintiff-appellant Maung Pu sued for a saeinestian 
cf title to the paddy crop reaped on certain land which 
he worked in the rains of 1911. The defendant-respon- 
dent. (4) Maung Ba Cho was in possession of the land the 
previous season, but as he failed to pay the land revenue for 
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that agricultural year the land (in respect of which land- st 
holder’s rights had not been attained) was resumed by Govern« Ha Dox 
ment, and the village headman afterwards allotted it for ywtir 
cultivation to Maung Puin May. Maung Pu’s case is that he M. CHEtty 
FIRM, BY 
thereupon ploughed the land and sowed paddy broadcast and ‘ruztr puty 
that the crop belonged to him. But after the land had been CONSTITUTED 
sresumed Ba Cho went and paid up the revenue arrears and ATTORNEY 


the order of resumption was withdrawn by the Deputy Com- etal 
missioner who was apparently not aware that the land had in PrLtay. 
the meantime been allotted to a fresh occupier, Maung Pu. —_ 
Ba Cho went to the land and built a hut on it during the rains © 
and claims to have ploughed it and sown paddy after Maung 
Pu’s ploughing. In the course of the rainy season of 1911 the 
defendant-respondent (1), a Chetty firm, in one case, and 
defendants-respondents (2) and (3) in ancther case obtained 
money decrees against Ba Cho, and when the crop on the land 
came to maturity these decree-holders attached the crop in 
execution as if it belonged to Ba Cho. The crop was harvest- 
ed and sold under the orders of the Civil Court and the sale 
proceeds are now in deposit. - 
In the Subdivisional Court Maung Pu’s suit for a declara- 
tion of title was unsuccessful. Maung Pu and Ba Cho each 
produced evidence as to the working of the land in the 1911 
rains. The. Subdivisional Judge appears to have based his 
decision less on the evidence as to ploughing and sowing than 
on the fact; which he held proved, that “ Ba Cho is the owner 
of the land in question or is entitled to possession”. . 
_ Maung Pu appealed to the Divisional Court where it was. 
held that though Maung Pu had ploughed the land, and sown 
‘the crop, the Civil Courts are debarred from granting him a - 
‘declaratory decree because of the provisions of the Land and 
Revenue Act excluding the jurisdiction of the Civil Courts. 
The learned Judge held that “a claim to the title of paddy 
produced on’such land” (i2., land in respect of which land-. 
holder’s rights have not been attained) “is a claim to the use 
and enjoyment of the land” as contemplated in section 55(d), 
Land and Revenue Act. The Judge goes on to say: | 
“Were I to decide to the contrary effect it would mean 
that.I decided that, although Ba Cho was allowed to pay 
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1ot¢ the revenue for the Jand for 1910-11 and therefore 
Hia Dun according to ordinary usage recognized as the possessor 
M. . BR. | as against other individuals by the Deputy Commissioner, | 
pert ae _ Maung Pu should be recognized as. the possessor for 
“THEIR DULY - 4914-12”, 
‘CONSTITUTED 


AGENT anp 2 4m unable to concur in these views. A claim to the owner- 
oe ship of crops is not the same thing as a claim to-the use or 
Tamer enjoyment of the land on which the crops are grown: It is a 
a: claim to the use or enjoyment of something yiélded by the 
Jand. If the use or enjoyment of the land includes the use or 
enjoyment of what the land yields, then the jurisdiction of the 

Civil Courts would be ousted even when the crop has been 
harvested, and the grain transported to another locality, and 

such a result would be manifestly absurd. It might be argued 

that the jurisdiction of the Civil Court is ousted at. any rate 

as long as the crops are standing. But in my opinion even 

this would involve an unjustifiable extension of the words 

“use or enjoyment of such lands” in section 55. For “ stand- 

ing crops” are moveable property under the Code of Civil 
Procedure, and are liable to attachment under séction 60. 

The person who grows the crop may be a mere licensee with 

no permanent heritable and transferable rights of use or 
occupancy and the land is in that case not liable to attachment 

tinder section 60. But he has complete disposing power over 

_the crop which he has grown, and may exercise this power 

-even before the crop is reaped. The standing crop being liable 

to attachment by the Civil Courts in execution J think it 

follows of necessity that the Civil Courts may exercise their 
ordinary powers of determining claims and objections in 
respect of the attachment. It is objected by counsel for the 
respondents that a suit for a declaration of title to the crops 

‘may involve as this does an enquiry as to who was in lawful 
“possession of the land when the crop was planted or sown, and 

that the Civil Courts are prohibited from making such an 
enquiry by section 56, Land and Revenue Act. But section 

56 merely lays down that no Civil Court shall “exercise 
jurisdiction as to” (inter alia) “disputes as to the. use or 
enjoyment of such lands”. A Court does not exercise juris- 

diction in such a dispute by enquiring as toa possession 
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incidentally and collaterally and only for the -purpose of 
-deciding who is entitled to the crop. To exercise jurisdiction 
in a dispute means to adjudicate and determine it. The Civil 
‘Court may have to form an opinion as to who was in lawful 
“possession of the land as a relevant fact in determining the 


rightful ownership of the crop, but that is not exercising. 


jurisdiction in respect of disputed possession. 

Turning to the evidence in this case | think there can be 
no doubt that. Maung Pu was ir lawful possession under the 
permission given to him by the village headman, and that the 
land was ploughed and the crop sown by Maung Pu, as indeed 
the. Divisional Judge has found. It was not till the 20th June 
that the orders for resumption of the land were cancelled and 
Maung Pu had then been in possession under the village head- 
man’s permit for a month. During that time he worked the 
land with four pairs of bullocks andfour labourers. There is no 
reason to distrust the evidence of the neighbouring cultivators, 
Ko Maung and Tun £, on this point, and it is corroborated by 
the evidence of Maung Pu’s coolies, one of whom is related to 
Ba Cho. Ba Cho’s witnesses, Tun Aung and Tun Baw, are 
related to him; Parayachi is an inaccurate witness who is 
unable to say definitely whether Ba Cho ploughed or sowed; 
Ko Tun gives definite evidence in favour of Ba Cho but his 
-eross-examination shows that he ts at enmity with Maung Pu’s 


father-in-law. The. probabilities and the weight 0 of evidence - 


_are both in favour of Maung Pu. 

therefore set aside the decrees of the Pawee Court sad 
grant a decree to the plaintiff as prayed with costs against the 
-defendants-respondents in all Courts. The advocates fee in 
“this Court is fixed at 5 gold mohurs. — : 


rote 
Ha D Dun’. 


M. L. R, 
M. CHETTY 
’ FIRM, BY 
THEIR DULY 
CONSTITUTED 
AGENT AND 
ATTORNEY 
CHINA 
TAMBI 
PILLAY. 


298 LOWER BURMA RULINGS. [ VOL. 


Criminal Before Sir Henry. Hartnoll, Officiating Chief Judge, and 





positon: re | Mr. Justice Ormond. 
April 8th, MYA GYI v. PO SHWE. 
1914. J. R. Das—for applicant. 


ES 


Contract—construction of—hire and purchase agreemeut—batlor 
and batlee—criminal breach of trust. 


A gave possession of a sewing machine to B on the lutter’s paying Rs, 15: 
down and executing an agreement to pay Rs. 10 a month, so long as he. 
retained possession of the machine. When the sums paid aggregated’ 
Rs. 120, the machine was to become B’s property. Meanwhile B could 
terminate the agreement at any time by returning the machine in good 
order, but was bound not to sell or pledge the ‘machine. A prosecuted B- 
for criminal breach of trust alleging that he had sold the machine in 
contravention of the agreement. 

Held,—that though the agreement constituted a standing offer to sell 
by A, there was no agreement to buy by B, and that B, being in the posi- 
tion of a bailee, had been entrusted with the machine ain the meaning: 
of section 405 of the Indian Penal Code. 


Singer Manufacturing Company v. Elahi Khan, 2 U.B. R. (1892-96),. 
291; Musa Mia v. M. Dorabj1, 5L. B.R., 201, dissented from. Helby v. 
Matthews (1895), A.C., 471; Gopal Tukaram v. Sorabji Nusserwanyi,. 
(1904), 6 Bom: L. R., 871, followed. 

The following reference was made to a Bench by Mr. Justice. 


Parlett :— 
Peiege The facts alleged in this case are that on the 26th Novem-. | 
288B of 1913. ber 1912 respondent obtained possession of 2 sewing machine: 
| Vem son: from the complainant, an agent of the Singer Manufacturing 
1914. Company, upon payment of Rs. 15 down, and executed an agree-. 
-* ment to pay Rs. 10 per month every menth in advance as rent, 
_ go tong as he retained the machine, on condition that when the 
payments so made by him aggregated Rs. 120, the machine was. 
to become his absolute property. He could however at any 
previous time terminate the agreement: by returning the. 
machine in good order: meanwhile, until he so returned it or 
until he had completed payments to the amount of Rs. 120, he 
was not to sell or pledge the machine. He was to keep it in his 
own custody at a place named in the agreement and was not to. 
remove it thence without the previous consent in writing of the’ 
Company. On the 5th January 1913 respondent paid Rs. 10: 
but it is alleged that he has never paid any more. On the Ist 
May 1918 he sold the machine for Rs. 50 to Maung Kyaw Din 
and Ma Hnin Shwe, to whose village it was removed. Respon- 





vin] LOWER BURMA RULINGS. 999 


dent was prosecuted under section 420, Indian Penal Code, and 
discharged. It is now sought to have further enquiry made 
into the case against him on the ground that the facts alleged 
disclosed the offence of criminal breach of trust. 

The Magistrate in discharging the respondent quoted long 


extracts from the judgment of this Court in Musa Mia v.— 


M. Dorabjee (1) and based his order on the decision therein with- 
out however expressly, referring to that ruling. The agree- 
ment in chat czs3e was substantially the same as that in the 
present case, and it was held to be simply an agreement to sell 


and buy a sewing machine for a price named, by a payment 


down and by monthly instalments afterwards. In that view I 
think it would be a contract for sale of ascertained goods 
where part of the price was paid and the goods were delivered. 
Accordingly the property in the goods would pass to the re- 
spondent under section 78 of the Contract Act, and if he was 
also the beneficial owner of the goods, he would not be guilty of 
criminal breach of trust had he sold it. The decision was 
come to after a consideration of the Upper Burma case of the 
Singer Manufacturing Company v. Elahi Khan (2) and the 
English case of Helby v. Matthews (3). The Upper Burma case 
- was decided very soon after the English case-which is dated 9th 
May 1894. But a year later the English decision was reversed 


by: the House of: Lords:(4),. which fact does not appear to-have | 
been brought to the notice of:this Court-at the hearing ‘of the : 
case referred to above. The agreement in Helby v. Matthews 


appears to be essentially similar to that involved in the present 
case, and had the interpretation put upon it by the House of 
Lords been before this Court, I think it probable that a different 
finding as to the full meaning and effect of the agreement 
would have been come to. In Gofal Tukaram v. Sorabji 
Nusserwanji (5), the Bombay High Court held that a similar 
agreement was one for hire and did not become one for pur- 
chase, until the specified conditions were fulfilled. Though 
served with notice, the respondent has not appearedor iastruct- 
ed Counsel to argue the matter. In view of the importance of 


(1) 5 L. BL R., 201. (2) 2 U. B. R. (1892-96), 291. 
(3) (1894), L. R. 2Q. B. D., 262. (4) (1895), A.C., 471, 
(5) (1904), 6 Bom. L, R., 871, 


1914. 


Mya GYI 
Ve 


_ Po SHWE. 


ral 


1914. 
Mya Gyr 


Po SHWE. 
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the question involved and of the decision of the Bombay 
High Court, I think the question of the meaning and effect of 
the agreement entered into in this case should be reconsidered 
by a Bench of this Court and I refer it accordingly. 

The opinion of the Bench was as follows :— 

Harinoll, Offg. C.jJ—The facts have been set out by 
Mr. Justice Parlett and it is unnecessary to repeat them. The 
question is what is the true meaning of the contract entered 
into by the two parties. The contract entered into by Maung 
Po Shwe is not essentially different to that discussed in the 
case of Helby v. Matthews (6), and the same considerations 
that governed the decision in that case must govern the deci- 
sion in the present case. It was held in that.case that upon 
the true construction of the agreement the hirer was under no 
legal obligation to buy, hut had an option either to return the | 
piano or to become its owner by payment in full. Lord Watson 
said: “In order to constitute an agreement for sale and 
purchase there must be two parties who are mutually bound 
by it. From a legal point of view the appellant was in exactly 
the same position as if he had made an offer to sell on certain 
terms and had undertaken to keep it open for a definite period. 
Until acceptance by the person to whom the offer is made, 
there can be no contract to buy. So long as the agreement 
stood unaltered there could in this case be no contract by 


-Brewster until “he had ‘compliec with the. term.of. the option 
_given_him-_and-had-duly-made-the-thirty-=six monthly payments 


which it prescribes as the condition of his becoming awner 
of the piano......... whilst in popular language the appellant’s 
obligation might be described as an agreemerit to sell, it is in 
law nothing more than a binding offer to sell. There can, in 
such a case, be no agreement to buy, within the meaning of the 
Act of 1889, until the purchaser has exercised the option given 
him in terms of the agreement.” Soin the present case though 
there was a binding offer to sell by the Singer Manufacturing 
Company, through its agent, there was no agreement to buy by 
Maung Po Shwe until he had exercised the option given him by 
the agreement. He could terminate the agreement before pay- 


(6 (1895); A.C., 471, 
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ing the Rs. 120 by instalments by returning the machine. The 
agreement being construed in this manner there was no agree- 
ment to buy and consequently no sale within the meaning of 
section 78 of the Contract Act. The property in the machine 
therefore remained with the company and the possession of 
Maung Po Shwe was mereiy that of a bailee and he would be 
entrusted with the machine within the meaning of section 405 
of the Indian Pénal Code. The Magistrate in his order of 
discharge held that for breach of the agreement the company 
would only be entitled to damages in the Civil Court. 

In the case of Musa Mia v. Dorabjee the House of Lords’ 
case was not brought to my notice, but only the case between 
the same parties as it was decided by the Court of Appeal. 
The question in Musa Mia v. Dorabjee was the amount recover- 
able for breach of the contract. 

I would direct the District Magistrate, Basecin ™ himself 
or any of the Magistrates subordinate to him to make further 
inquiry into this case with the object of deciding whether 
Maung Po Shwe is or is not guilty of an offence punishable 
under section 406 of the Indian Penal Code, and of punishing 
him for such offence if it be found that he has committed it. 

; Ormond, J ~~! concur. 


pe Sir Henry 1 Hartnoll, : Offs. Chief Judge, and Mr. Justice 
 Favomey:- a - 


1 RATHNA PILLE, 2. MA MYIT, v. N. P. FIRM by 
its Agent SIVARAMAN CHETTY. 


" Wiltshire—for appellants (defendants). 
. Palit—for respondent (plaintiff). ie 


+ 


Marriage—Hindu man and Burmese Buddhist woman—mortgage 
of joint property by the man invalid as against the woman. 


The plaintiff-respondents sued the defendant-appellants on a registered 
mortgage deed.. The defendant-appellants cohabited together as husband 
and wife, but were not legally married. It was not proved that Ma Myit 
had executed the deed. It was alleged however that as Rathna Pille 
_ admitted having told Ma Myit of. the mortgage he had made and she 

‘entered no protest to the plaintiff- Fespondens she had acquiesced in the 
mortgage. 

Held,—that mere submission to an act, when complete, is altogether 
different from acquiescence.in an act, still in progress, and that the only 
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AQT4. relief to which plaintiffs were entitled was a simple money decree against 
faa Rathna Pille. | 

RATHNA 
PILE = Hartnoll, Offg. C. J.—The respondent firm sued appellants 


: wv, 
N. P. Firm to recover Rs. 3,050 alleged to be due on a registered mortgage 
BY ITS ; 
aed dated the 16th January 1905. The deed was only signed by 
SIVARAMAN Rathna Pille, but it was stated that Ma Myit signed as a witness 


CHETTY., 
—— as she was unable to go to the Registration office. Rathna Pille 
admitted execution of the deed but pleaded that he had paid 
Rs. 1,500 of the principal and all interest due up to the date of 
payment of the principal Rs. 1,500, Ma Myit dessied knowledge 
ofthe document and denied that shesignedit. Rathna Pille and 
Ma Myit are not husband and wife but they cohabited together. 
The District Court found that Ma Myit did attest, the document 
“and was aware of it physically and by the document being 
registeredconstructively.” _Hesaidthatthough both defendants 
did not live in wedlock yet they considered themselvés partners 
in life as well as business, as in the case of a Burmese family, 
that they worked as partners and had a joint interest in busi- 
ness to carry out which the money was borrowed. So he 
considered that the whole of the property comprised in the 
mortgage deed should be covered by the mortgage decree. He | 
found the alleged payment of Rs. 1,500 not proved. He gave 
a mortgage decree for Rs. 3,050, costs and further interest 
against both defendants. | 
- They appealed to the Divisior.al Court, which found that 
Ma. Myst did. not attest. the mortgage. deed,. and_that therefore. 
it-was of no use to prove a mortgage. as it was not proved to 
be attested by two witnesses. The Divisional Judge found the 
alleged payment of Rs..1,500 not proved, and#also that Ma 
Myit has no right to say that Rathna Pille had no right to 
mortgage her properties as the latter admitted that he had 
told Ma Myit her properties were mortgaged and there was 
nothing to show that she had made any protest to the respon- 
dent firm. He changed the decree into a simple money decree 
for Rs. 3,050 plus costs in the District Court. Rathna ‘Pile 
-and Ma Myit now appeal to this Court. | 
The first ground that, the instrument being: held. not to hes a 
-mortgage deed, the claim should have been dismissed as' barred 


‘by limitation, was abandoned at the hearing. . 
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_As regards the second ground the first point for considera- "944 
tion is whether it is proved Ma Myit attested the deed. Maung RATUNA 
Shwe Tha the writer of it will not swear that she did. The a 
copy of it in the registration office does not show her Slee 


signature. The copy filed on the record shows that the  acenr 
‘copy in the registration office was not only copied from, ge faeries 
but compared with, the original. It is certainly not proved = ——. 
that Ma Myit signed the deed. It cannot therefore take effect 
-as a mortgage. Ma ™Myit cannot be bound by it on the ground 
that she signed aga witness. The ground given by the District 
Court for binding Her namely that she and Rathna Pille 
‘should be regarded as a Burmese Buddhist husband and wife 
is equally untenable. The tie of marriage did not exist between 
them. They could separate at will and there was no binding 
contract between them. They did not enjoy the advantages of 
marriage nor were they bound by the obligations of marriage. 
The ground given by the Divisional Court for binding Ma Myit 
is also untenable. It was that she acquiesced after the deed 
was executed by Rathna Pille. Mere acquiescence in this 
manner does not create an estoppel. It is not shown that by 
-any deed or omission of hers she intentionally caused the appel- 
lant firm to believe that she had authorized Rathna Pille to 
mortgage her property, and so to accept a mortgage by him of 
her interest in the property. There is a great difference 
between acquiescence in an act, which is still in. progress and. 
“mere submission t@ it When it has been” completed....In’ this: 
last case acquiescence cannot change the past. It was urged 
that there is evidence to show that both appellants took part. 
in the negotiations for a compromise—that they both agreed 
to pay Rs. 1,000. Even if this evidence were true it is not in 
my opinion conduct that should bind Ma Myit. She may 
merely have wished to save litigation for herself and Rathna 
Pille. In my judgment it is not shown that Ma Myit is bound 
by Rathna Pille’s action in mortgaging her interest in the 
properties. 

Lastly it was urged in the fifth ground of appeal that. 
Rathna Pille has proved payment of Rs. 1,500. There are 
two. concurrent findings of fact against Rathna Pille and 
“having read the evidence there is no ground whatsoeyer for 


— -19QI4. 
RATHNA 
PILE 


v. 
N. P. Firm 
iY ITs 
AGENT 
“SIVARAMAN 
CUETTY. 


re 


Crutl Misce/- 
laneous 

A ppeal No. 

79 Ff 1913, 





fanuary 12th, 


1914. 


a —— 


304 LOWER BURMA RULINGS. [ VOL.. 


differing from those findings. This grou nd was not pressed at 
the hearing. | | 

There is the fifth cross-objection that remains to be dealt: 
with. There is no good reason for not allowing the respondent 


firm interest on the principal of the loan against Rathna 


Pille. | 
I would alter the decree passed by the Divisional Court and 
instead thereof give the respondent firm a money decree. 
against Rathna Pille alone for Rs. 3,050 with interest on the 


. principal Rs. 2,000 at the contract rate from the date of institu- 


tion of the suit to date of decree and thereafter on the aggre-. 
gate at 6 per cent’ per annum to date of ‘realization. 

As regards costs appellants had one advocate in all three. 
Courts. In the District Court I would give the respondent 
firm their costs. In the Divisional and this Court I would 
make each party pay their own costs. 

Twomey, J.—1| concur. 


Before Sir Henry a artnoll, Offg. Chief ase. and Mr. Justice- 
Twomey. 


U GA ZAN v. HARI PRU. 


Lamtbert—for appellant (defendant). 
‘McDonnell—for respc ndent (plaintiff) }e 


” Marriage—agr eement in. restraint. “of Contract A ct, ees tion 6, 
applicable to second or subsequent marriage. ~~~ 


Any agreement in restraint of marriage is void, and it does not matter - 
whether the marriage restrained is a first or a subsequent marriage. Nor - 


‘does it matter that the person whose marriage is restrained is not hiinself~ 


a party to the agreement. . 

Hartnoll, “Offe. C. J—Hari Pru married his niece Mi Ah 
Win to appellant’s son Tha Do Aung. Hari Pru says that 
when the marriage took placc it was mutually agreed as. 
follows: “that the plaintiff would send the said Tha Do Aung 
either to Rangoon or Calcutta, whichever place he liked to go- 
to, for education and for this the plaintiff would pay all neces-. 
gary expenses and the defendant on his part promised to repay 


‘the plaintiff all the money that the plaintiff would spend on the- 
education of his son ne said Tha Do Aung if the latter in the- 
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life-time of his wife the said Mi Ah Win married again any 
‘other woman.” | 

The question to be decided in this appeal is whether, if 
there was such an agreement, it is not void under section 26 of 
the Contract Act as being an agreement in restraint of marri- 
age. | 
- Respondent’s Counsel argues that the section should not be 
held to apply to a person married already. I am unable to 
agree. When.it was enacted, the legislature knew that poly- 
gamy was practised by certain races in India, and yet the 
— section is perfectly general in its terms. There is nothing in it 
to restrain its operations to the case of first marriages only. 

It was then urged that there is a difference between legal 

and moral restraint—that in the present case Tha Do Aung 
did not bind himself not to marry again, and that, if he did not 
marry another woman owing to the expense entailed on his 
father by virtue of this agreement, there would only bea vague 
restraint on account of paternal affection. . | 

It seems to me that the agreement, if it was made, comes 
within the meaning of the section. The intention was clearly 


to burden Maung Tha Do Aung’s father with considerable 


expense, if he married again during Mi Ah Win’s life-time, and 


this, if he was a dutiful son with a reasonable sense of duty 


- and the fitness of things,: would naturally exercise a restrain- 
._ing influence. on him_if.be_thought_of marrying another woman. 
_ Not only would his own sense of what was right restrain 
him; but his father and relations would have an extra motive 


for endeavouring to prevent any other marriage. It wasin my 


opinion clearly an agreement in restraint of marriage. 

I would allow the appeal, set aside the decree of the Divi- 
sional Court and dismiss the suit, awarding appellant costs in 
call Courts. 

Twomey, J.—I concur. 


1914. 
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Before Sir Henry Harinoll, Offg. Chief Judge, and 
Mr. Justice Ormond. 


SEENA M. HANIFF AND COMPANY, BY ITS MANAG-. 
ING PARTNER S. Cc. GHOSH, v. LIPTONS 
LIMITED, BY ITS DULY AUTHORIZED AGENT 
W. CUFFE. _ | 7 


Dawson—for Seena M. Haniffand Company. 
McDonnell—for Liptons, Limited. 
Egsgar—Assistant Government Advocate for King Emperor. 


Corporations—liable to criminal brosecytion—doctrine of mens. 
rea as applied to—interpretation of statutes—‘* person’’ Indian 
Penal Code, sections 482 and 486. | 


The appellants prosecuted Liptons, Limited, for an offence under section 
482 or 486 of the Indian Penal Code in the Court of the District Magis- 
trate, Rangoon. The District Magistrate, holding that a .corporation 
could not be prosecuted under either of those sections discharged the 
accused. Twomey J. before whom the case came on revision, whilst 
satisfied that a corporation was under English statutes liable. to criminal 
prosecution, was of opinion that the use of the word “‘ whoever ”’ in the: 
sections above mentioned precluded their application in India to a legal 
person, such as a limited Company, but in view of the importance of the: 
point referred to a Bench, the question— 

Can a body corporate be lawfully prosecuted and on conviction 
punished for an offence under section 482 or section 486, Indian Penal 
Code? 

After a consideration of the applicability of the doctrine of sexs rea 


to cases in which corpora lous: are the accused, and of the necessity fur 


other statutes beading on. “the same. subiece matter; the Bench ate : 


of the Officiating Chief Judge and Ormond J.) differing from Twomey 
J. answered the question in the affirmative. 

(i) Vol. 8, p. 391, Lord Halsbury’s Law’ of England ; see disp Arch-. 
bold’s Criminal Pleadings, 24th Edn., p.7; 

(2) Archbold op. cit., p. 21,; 

(3) Maxwell’s Interpretation of Statutes, 4th Edn., 153 =: 

(4) Starey v. The Chilworth Gunpowder epee net ‘Limited (1890) - 
24 Q. B. D., 90; 

(5) (1900) 2 O. B. D., 528 ; 

(6) Kirshendoim v. Salmon and Gluckstein, Limited (1898) 2: 
O. B. D., 19; 

(7) Copiend: Maes ees 20. B. D., 306; 

(8) Maxwell’s Interpretation of Statutes, 159; 

(9) Christie, Manson and Wood v. Cooper (1900) 2 Q. B. D., 522; 

(10) Pearks, Gunstone and Tee, Limited v.: Ward: Hennen Ve. 
Southern Countries Diaries Company, Limited (1902) 2 K. B. D., 1at 
page.7; 

(11) Whitley Stokes, Anglo-Indian Code ; 
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(12) Canada Sugar Refining Company, Limited v. The} Queen 
(1898) A. C., 735 at p. 741 
referred to. 


The following reference was made by Mr. Justice Twomey 
under section 11 of the Lower Burma Courts Act. 

The complaint was of an offence under section 482, Indian 
| Penal Code (using a false trade property mark) but the Magis- 
trate in his order of discharge refers to it as a complaint under 
section 486 (selling*or possessing goods with a counterfeit 
trade or property: mark). This discrepancy is however imma- 
terial, for the same question of law arises‘in both cases namely 
whether a limited Company is liable to prosecution for the 
offence. The District Magistrate decided that it is not. 

No Indian cases bearing on the question have been cited. 
But.-there are many English cases.. showing..that though a 
corporation aggregate cannot be guilty in ordinary cases of a 
criminal offence it may be indicted for libel or for nuisance 
and wherever a duty is imposed by statute in such a way that 
a breach of the duty amounts to a disobedience of the law, 
then, if there is nothing in the statute either expressly or 
impliedly to the contrary, a breach of the statute is an offence 
for which a corporation may be indicted (1). It has also been 
held that it is impossible now to appiy the maxim as to mens 
rea generally to all statutes and it is necessary to joox at the 
object and terms of each Act to see whether and how far know- 
ledge-or a:particular. intent: is of the-essence- of -the-offence 


created (2). As pointed out in Maxweil’s work on the Interpre-- 


— tation of Statutes (3) there is now a large body of Municipal law 
- which has been framed in such terms as to make an act criminal 
without any mens rea. | a 

Sections 482 and 486, Indian Penal Code, are based upon sec- 
tion 2 of the English Merchandise Marks Act, 1887, and section 
486 follows closely the wording of section 2, sub-section (2). In 
neither case is it necessary for the prosecution to establish 
mens rea but in both cases mens rea is involved to the extent 
that the accused can rebut the charge against him by proving 

(1) Vol. 8, p. 391. Lord Halsbury’s Laws of England. See also 
Acchbold’s Criminal Pleading, 24th Edn., p. 7; 


(2) Cases given in Archbold op. cit., p. 21; 
(3) 4th Edition, page 153. 
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laa that he acted “ without intent to defraud” [section 2(1) English 
SrewAM. Statute, and section 482, Penal Code] or that he acted 
ppomnebel ‘innocently ” [section 2(2) English Act and section 486, Penal 
wes Code]. With reference to the word “defraud” in the English 
Partner Statute it has been held in Starey v. The Chilworth Gunpowder 
8: C. G40sH# Company, Limited (1) that it is not used in the sense of 
Livrons putting off a bad article on a customer in order to get money 
cea unfairly. “The Act is directed against the abuse of trade 
eve marks and the putting off on a purchaser of, not a bad. article, 
W. Currs.’ but of an article other than that which he intends to purchase 
=~* and believes that he is purchasing”. AlsO as regards the word 
“innocently ” it has been decided that the innocence contem- 
plated by the Act is merely innocence of an intention to 

infringe that Act of Parliament (2). 

In Starey v. The Chilworth Gunpowder Company, Limited (1), 
the Company was held guilty of the offence of applying a false 
trade description to certain gunpowder supplied by them under 
a contract and it was heldthat the Company acted with intent 
to defraud within the meaning of section 2(1). It was not 
contended in that case that it would be impossible for a body 
corporate to-prove such a defence as absence of fraudulent 
intent and the learned Judges (Coleridge L. C. J. and Mathew 
J.) apparently saw no such objection to the: prosecution. 

In another case Kirshenborm v. Salnion and Gluckstein, 
Limited 43). Salmon-.and: Gluckstein-were.. found:..guilty:of an 

offence tinder “section” '9(2).in--having. sold goods: tinder a false ~ 

trade description. They sold, as “Guaranteed hand-made ee 
cigarettes which were in fact machine-made. The Court - 
consisting of five Judges (Lord Russell L. C. J. presiding) 
found that the Company had acted deliberately and not 
“innocently ”. _ 

In the same year in the case of Coffen v. Moore (4) the 
construction of the Merchandise Marks Act was further consi- 
dered as regards the criminal liability of a master for acts done 


by his servants in contravention of the Act when such acts 


(1) (1890) 24 Q. B. D., 90; 

(2) Per Channel J. in (1900) 2.Q. B. D., 528 ; 
(3) (1898) 2Q. B. D., 

(4) (1898) 2 Q. B. D. ae 
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were done by the servants within the scope or in the course of 
their employment. A Bench of six Judges (Lord Russell L. C. 
J. presiding) held that it was clearly the intention of the legis- 
lature to make the master criminally liable for such acts unless 
he was able to rebut the prima facie presumption of guilt by 
one or other of the methods pointed out in the Act. The Lord 
Chief Justice said: “ We conceive the effect of the Act to be to 
make the master or principal liable criminally (as he is already 
“by law, civilly) for the actsof his agents and servants in all cases 
‘within the sections with which we are dealing, where the con- 
-duct constituting the offence was pursued by such servants 
and agents within the scope or in the course of their employ- 
ment, subject to this: that the master or principal may be 
relieved from criminal responsibility where he can prove that 
he acted in good faith and had done all that it was reasonably 
possible to do to prevent the commission by his agents and 
servants of offences against the Act. | | 
Reading the judgment in Coppfen yv. Moore (1) with the 
judgment in the case of Salmon.and Gluckstein (2) it appears 
to me that a limited liability Company is on the same footing 
as any other master or principal and can be held liable to the 
‘same extent for the acts of its agents and servant in contra- 
vention of the English Merchandise Marks Act. The decision 
_ in Copben v. Moore (1) is based on the view that having regard 
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Se eeimoammnamnead 


to the language; -scope, and objects ofthe Acts, the -legisla- — 


ture inténded to ‘fix criminal responsibility upon the~-master 
for acts done by his servants in the course of their employment, 
although such acts were not authorized, and might have been 
expressly forbidden (3). a 

As mens reaa particular intent or state of mind is not of 
the essence of the offence there is no reason why a corporation 
should not be prosecuted like an individual master. or principal. 
By way of defence, it is open to the corporation as it ts to the 
individual master to prove good faith (i.e., the exercise of due 
care and attention) and that all possible steps have been taken 
by the corporation to prevent breaches of the Act by its agents 


and servants. | ) 
(1) (1898) 2.0. B. D.. 306; 
(2) (1898) 2 Q. B. D., 19; 
(3) See Maxwell, p. 159. 
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For the respondents the later English cases Christie, Man- 
son and Woods v. Cooper (1) and Pearks, Gunstone and Tee, 
Limited v. Ward: Hennen v: Southern Countries Diaries 
Company (2) have also-been referred to. But I can find 
nothing in these cases to impair the authority of Salmon and 
Gluckstein’s case although Mr. Justice Channeill in an obiter 
dictum in 2 K. B. D., 1902 expressed some hesitation as to the 
criminal liability of a body corporate under section 2 of the 
Merchandise Marks Act. : | - 

It is clear that a limited Company could be prosecuted and 
punished in England for such anoffence as that charged against 
the respondent Company in the present case. 

The respondents, however, stand on much ‘stronger ground 
in urging that the Indian Law at present differs in this respect 
from the law of England. ) 

In the English Statutethe penal provisions run :—" Every 
person who” etc., “shall be guilty of an offence against this 
Act” and the word “person” is expressly defined in section 3 
so as to include “ any body of persons corporate or unincorpo- 


rate”. The word is similarly defined in section 11 ef the Indian 


Penal Code, but in the penal provisions, sections 482 and 486, 
and indeed tn the penal clauses throughout the Code the word 
“person” is not to be found. Each penal clause lays down 


_ that “whoever” commits the offence in question “ shall be 
. punished with ” etc.; etc., and though the Code defines “ person.” 
othe word “whoever? is 1eB te be” ifité¥ preted according to 


ordinary usage. Itisequivalent to “ any person who ” or “ what- 


ever person”; but the person contemplated in the word “who- 
ever” according to ordinary usage is I think a natural person, 
i.é., an individual humam being, and it does not connote a corpo- 
ration which is a “person” only in an artificial, technical, 
juridical sense. It is by no means clear that the framers of the 
Code intended to exempt corporations from punishment for 
offences under thé Code. Indeed the use of the word “person ” 
in section 268 (Definition of Public Nuisance) seems to point 
the other way, for in that section I think the word “ person,” 
should be construed according to the definition in section 11. 


(1) (1900) 2 O. B. D., 522; 
(2) (1902) 2 K. B. D., tat p. 7. 
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Moreover the Chapter which begins with section 268 includes 
several offences for which corporations can be prosecuted in 
England (by virtue of the definition of “ person” in special en- 
actments andin the English Interpretation Act, 1899). But 
if the intention was to make corporations liable for offences 
under the Indian Penal Code, I think it has been frustrated by 
the use of the form “ whoever” instead of “any person. who” 
or “ every person who” in the penal clauses. It is true that 
section 2 of the Code lays down that every person: shall be liable 
to punishment. But the learned Commentators on the Code 
agree in thinking that“ person ” in this section has not the ex- 
tended meaning given by section 11 (1) and this view appears 
to me to be correct. —_ 

It is suggested that in adopting the English Statute of 1887 
to India the legislature abstained from reproducing the form 
“every person who” merely because the form “ whoever” was 
already the common form in the penal sections of the Indian 
Penal Code. But it might be argued with equal force that the 
Indian legislature in avoiding the use of the word “ rerson” in 
the new sections enacted in 1889, thus abandoning the English 
form signified their intention to exempt bodies corporate from 
prosecution for offences relating to Merchandise Marks. If the 
form “every person who” had been used, then these penai sec- 
tions read with section 11 of the Code would have. rendered 
‘bodies corporateliable to’ proséciition-iti India‘ as they are: in 
“‘Brgland: Se, RR oe tp wide oa on 

T note that though the form “whoever” is used in the penal 
ciauses throughout the Penal Code this form is not universal 
in special and local laws. For examples of the use of the form 
“any person who”, reference may be made to the Sea Customs 
Act, 1878 (Schedule of Chapter XVI, Nos. 8, 9, etc.), Arms Act 
1878, section 23, Excise Act, 1896, sections 46 to 52. By virtue 
of the definition of “person” in the General Clauses Act it 
appears that unless where a contrary intention appears express- 


ly or impliedly, a corporation could be prosecuted for offences 


against special and local laws where the form of the penal pro- 
vision is “ Any persons who” etc., or “Every person who” etc, 


(1) Whitley Stokes, Anglo-Indian Codes and Gour’s Penal Law of 


I ndia. Notes on section 2, Penal Code. 
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1914. My opinion is therefore that the respondent Company is not 
_SEENA M. liable to prosecution for an offence under section 482 or section 


Hanirr anp 486, Indian Penal Code. But as the question is one of some 
gee public importance and as the learned counsel engaged on both 
pee ay sides have asked me to refrain from passing final orders and to 

S.C. Guosy refer the question to a Bench under section 11 of the Lower 
Lirrons burma Courts Act I think it is expedient to take this course. 
Lruiren, J refer the question whether a body corporate can lawfully be 

peti raties prosecuted and on conviction punished for an Hence under 
ae section 482 or section 486, Indian Penal Code. _ 
ae The opinion of the Bench was as follows :— 
Hartnoll, Offg. C. J—The question referred to us is whether 
a body corporate can lawfully be prosecuted and on conviction 
punished for an offence under section 482 or section 486 of the 
Indian Penal Code. Mr. Justice Twomey has ‘found that in 
England a limited Company such as the respondent Company 
‘can be prosecuted and punished for similar offences under the 
English Merchandise Marks Act, 1887, and from the cases cited 
by him there canbe no doubt as to the correctness of his finding ; 
but on a consideration of the meaning of the word “ whoever ’”’ 
used in sections 482 and 486 of the Indian Penal Code he has 
formed the opinion that in India the prosecution of a Company 
under those sections does not lie. 
Sections 478 to 489 of the Indian Penal Code were enacted | 
by section.3-of the Indian Merchandise-Marks Act, 1889, and in : 
Jénacting the penal sections amongst them the word “whoever”? : 
is used and not the words “any person who”. The word “ who- 
ever” is used throughout the Penal.Code in its penal sections. 
Section 11 of the Penal Code defines the word “ person” thus: 
“The word ‘person’, includesany Company or Association or 
body of persons whether incorporated or not”. If the words 
“any person who” were used in sections 482 and 486 of the 
Penal Code, there is no doubt that there would be much 
stronger ground for holding that a Company could be prosecuted 
under those sections ; but it is argued that the word “ whoever ” 
can only refer to a definite individual or definite individuals, and 
cannot apply to acorporate body. It may possibly be said that 
the word “ whoever” may be held to include a body of persons 
associated together in their collective capacity for the purpose 
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of trade but on the other hand taking the word in its strict 
grammatical meaning it may be said that it cannot have any 


‘such meaning. Assuming that this isso then it appears to me 


that there is an ambiguity in the Penal Code. Section 11 may 
be said to render a Company criminally liable in certain classes 
of cases, whereas the use of the word “ whoever ” in the penal 
sections relating to such cases renders it impossible to punish 
them. Totake a concrete instance section 268 of the Penal 
Code says: “A person is guilty of a public nuisance who does 
any act oris guilty of an illegal omission which causes any 
common injury, danger-or annoyance tothe public or to the 
peoplein general who dwellor occupied property in the vicinity ”’. 


Taking the definition of the word person in section 11 it would 


~ 


certainly appear that a Company can be guilty of a public 
nuisance; but’ in the ensuing penal sections as the word “ who- 
ever” is invariably used a Company cannot be punished. If 
the language of the Penal Code were clear and unambiguous 
as to whether a Company can be prosecuted or not, it should 
beyond doubt be obeyed; but where there is an ambiguity or 
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the language is not clear it is a well known principle that to as- . 


certain the real meaning the cause or necessity of the law being 
made should be considered. Again it has been said that every 
clause of a statute should be construed with. reference to the 
context and the other clauses of the Act, sc as, so far as_pos- 


+, sible, to-make:a_ consistent enactment of:the whole statute’ or 
«“series-of statutes relating to the subject-matter (1): Now ap- 


plying these principles to the present case Act No. IV of 1889 of 


the Indian Legislature is named “An Act to amend the law 


relating to fraudulent Marks on Merchandise.” It clearly has 
the object of protecting the public in its purchases so that they 


be not deceived by false trade descriptions and another of its. 
objects is clearly the protection of honest trade, for instance the 


prohibition of one trader using the mark of another or a simi- 


lar mark with.a view to selling his goods as those of such other | 


firms. When Act No. IV of 1889 ‘was enacted the General 
Clauses Act (I of 1868) was in force and “person” is defined 
in section 2 (3) of it as follows: “‘ Person’ shall include any 


' €@) Per Lord Davey in Canada Sugar Refining Company, Limited, 


v. The Queer (1898), A,C., 735 at p. 741. 
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Company or association or body of individuals whether incorpo- 
rated or not”. Act I of 1868 was repealed by the General | 
Clauses Act, 1897, but section 4 (1) of this latter Act, applies 
this definition unless there is something repugnant in the sub- 
ject or context to all acts of the Governor-General in Council 
made after the 3rd day of January 1868. it therefore applies 
to the Indian Merchandise Marks Act, 1889, subject to the above 
proviso. Section 6 of that Act says, that, if a person applies 
a false trade description to goods he shall subject to the provi- 
sions of the Act and unless he proves that he acted without 
intent to defraud be punished according to law. The section 
is analogous to section 482 of the Penal Code except that one 
deals with a false trade description and the other with a false 
trade or property mark. Similarly section 7 of the Indian 
Merchandise Marks Act makes a person punishable who sells 
or exposes or has in his possession for sale or any purpose of 


trade or manufacture any goods or things to which a false trade 


description is applied unless he proves certain facts. Itis simi- 
lar to section 486 of the Indian Penal Code except that that sec- 
tion refers to counterfeit trade or property marks. The facts by 
which an accused is allowed to prove his innocence are the same 
in section 486 of the Penal Code as in section 7 of the Indian 
Merchandise Marks Act. Now there is nothing in my opinion 
repugnant in the subject or context in sections 6 and 7 of the 
Indian Merchandise Marks Act to prevent-a person including a 


“Company: -There-aré ‘matty Companies -nowadays. and it is 


just as important to protect the public and other traders against 
their dealings as to protect them from the dealings of indivi- 
duals. It may be argued that as the word ‘he’ is used in 
referring to the word ‘ person’ in sections 6 and 7 of the Indian 
Merchandise Marks Act, and that as under section 13 of the 
Generali Clauses Act though the word ‘he’ includes the word 
‘she it does not include the word ° it’, itis repugnant tothe con- 
text to give the word ° person’ in these two sections theextended 
meaning given to it by the General Clauses Act. Butin my 
Opinion there is no substance in such an argument. The mean- 
ing to be attached to the word ‘he’ in sections6 and 7 of theIndian 
Merchandise Marks Act seems to be a question of ‘grammar. 
Giving the word ‘ person’ in those sections the extended ‘meaning 
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enacted for it in the General Clauses Act, in subsequently 
referring to it by means of a pronoun the predominating pro- 
noun ‘he’ would be used and this would include ‘she’ and ‘it’. 
It would not be necessary to refer to the word ‘person’ by 
‘ he, she and it’ whenever it became necessary to 
use a pronoun. To take an analogous sentence: “If one 
feels tired, he cannot work.” Here the word ‘one’ may be 
either of the masculine or feminine gender, and yet in refer- 
ring to it the pronouh ‘he’ is used not both ‘he’ and‘ she.’ 
For the above reasons I can see no reason why. a Company 
cannot be prosecuted and punished under sections 6 and 7 of 
the Indian Merchandise Marks Act and if this is permissive, it 
would be very incongruous to hold that a Company 1s liable to 
punishment in respect of dealings with false descriptions, 
whereas it is not so liable in dealings with false trade and pro- 
perty marks. It seems to me that the intention of the legisla- 
ture must have been to render a Company liable, or not liable, 
as the case may be in respect of both classes of dealings, and 
as ithas in my opinion clearly made a Company liable with 
respect to one class, the intention was no doubt to render them 
liable in respect of the other class. It must be remembered 
that sections 482 and 486 of the Penal Code are enacted in 
section 3 of the Indian Merchandise Marks..Act just before 


the words 


sections 6 and 7 of it and that when the Indian Merchandise | 
Marks Act was enacted the General. Clauses.Act L of 1868. was : 


in force which defined the word person as set out by me above. 
‘But learned Counsel for the respondent Company argued that 
sections 482 and 486 of the Penal Code were not applicable to 
Companies as a Company can have no mens rea and so is 
unable to prove absence of intent to defraud and those facts 
set out in section 486 that establish innocence. Though the 
argument was not expressly raised in the cases of Starey v. 
Chilworth Gunpowder Company (7) and Kirshenboim v. Salinon 
and Gluckstein, Limited (2) yet it is not mentioned by the learned 
and eminent Judges, who decided those cases, and, if there 
was any substance.in it, itis not probable that it would have 
escaped attention. In the case of Pearks, Gunston and Tee, 


(1) (1889) 24 Q. B..D., 90; | (2) (1898) :2:Q. B. D., 19. 
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Limited v. Southern Countries Dairies Company (1) Channell J.. 
considered the same argument in respect to sections 3 and 5 
of the Sale of Food and Drugs Act, 1875, and though he did 
not decide the question definitely, in an obiter dictum he 
said that he was inclined to think that a corporation would 
come under section 3 as well as under section 6. Itis clear 


. that the prosecution has no mens rea to prove under sections. 


482 and 486 of the Indian Penal Code and as the burden of 
proving innocence is thrown on the accused under those 


sections when once a prima facie case has been established. 


I can see no good reason why it cannot-do so by the evidence 
of its agents or servants or otherwise as it thinks fit. 

I would answer the question referred in the affirmative. . 

Ormond, J.—Section 6 of the Indian Merchandise Marks 
Act and section 2 (1) (d) of the English Act both make the 
applying of a false trade description by a “ person” an offence 
“unless he proves that he acted without intent to defraud.” 
Both section 486, Indian Penal Code and section 2 (2) of the | 
English Merchandise Marks Act make it an offence to sell, or 
to have in possession, goods to which a counterfeit (or forged) 
trade mark is applied “ unless he proves...... that otherwise he 


had acted innocently ”; but section 2 (2) of the English Act 


begins with the words “every person who,” and section 486, 
Indian Penal Code begins with tne word “whoever.” 


:.. The, word.‘ whoever”. means..the same.thing as “every 


‘person who” and shews that:the provisions of the section | 
apply to persons generally. The scope cf a penal section in an 


act would (so far as the language is concerned), be the same 
whether it began with the words “every person who” or with 
the word “ whoever”, unless the word “person” is defined so 
as to have a more restricted or a more extended meaning than. 
it in fact has. In law, a Corporation (which includes a Limited 
Company) is a person,—apart altogether from any General 
Clauses or Interpretation Acts; and if from the language of a 
section, its provisions apply to persons generally; a Limited. 
Company being a person, would be included ; unless there was. 
something to shew that the section was not intended to apply. 


(1) (1902). 2K. B.D., tat p. 12 
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-to such a person. Moreover there is I think a clear indication 
that the Indian legislature intended that the word “ whoever ” 
in sections 482 and 486, Indian Penal Code should have the 
“game meaning and scope as the words “ every person whe ”— 
for these sections were inserted in the Indian Penal Code by 
section 3 of the Indian Merchandise Marks Act; and section 6 
-of that Act, which begins with the words “If a person . . ,” 
makes it an offence to apply a false trade description :—it 
would be unreasonable to suppose that by the use of the word 
“whoever” a more restricted scope was intended in section 3 
than was intended in section 6. 

As to the possible argument that the language in both the 
English and Indian Acts shew that a corporation was not 
intended to be included ;—because the word “he” is used; and 
the fact that under the General Clauses Act and the English 
Interpretation Act, though “he” would include “she,” the 
word “he” would not include “it ” :—in my opinion it would 
be correct to say :—“a male, female or artificial person who” 
-. « «(not “ who or which ”):—and it would be correct to say :— 
“Ifa male, female or artificial person does so and so, he shall 

.” (not “he, she or it shall . . ”). This point was not 
noticed—or probably was thought not worth considering, in the 


-two cases of Starey v. Chilworth Gunpowder and Kirshen- 


boim v. Salmon and Gluckstein, Limited. In my opinion the 
| janguage- i in sections 482 ane 486, ea dose Code does ‘not 
exclude a Limited Company. — a et 

-We come then to the ication ‘anethe: there is ansthins 
to shew that a Limited Company was intended to be excluded 
from the operation of sections 482 and 486, by reasons of the 
‘inherent nature of a Limited Company or of the object of the 
‘sections. The object of the sections is to prevent the use of a 
false trade mark and the selling of goods marked with a false 
trade mark. It is obvious that a Limited Company could do 
~such things ; and therefore it would frima facie come within 
‘the object of the sections. But it can act only through its 
_agents: It is clear I think from the decision in Coppen v. 
Moore that upon a true construction of these sections the 
+master was intended to be made criminally responsible for acts 
. done by his servants in contravention of these provisions, where 
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such acts are done within the scope or in the course of their: 
employment, unless he is able to rebut the prima facie pre- 
sumption of guilt by one or other of the methods pointed out 
in the sections. It is contended that a Limited Company as. 
such could not prove an absence of mens rea under sections. 
482 and 486 inasmuch asit has no mind: But because it can 
act only through it agents ;—if it proved that its agents acted 


without intent to defraud under section 482, or that its agents 


had fulfilled the conditions mentioned in clauses (a) and (6) or 
(c) of section 486, as the case might be, it would prove its own 
innocence. The two cases of Starey v. Chilworth Gunpowder 
Company (1889) and of Kirshenboim v. Salmon and Gluckstein 
Limited (7th May 1898) are instances of a Limited Company 
having been convicted under the English provisions which 
correspond to sections 482 and 486, Indian Penal Code—In the 
first case the Justices held thatthere was no false trade descrip-.: 
tion within the meaning of the statute, and that there had been 
no intent to defraud on the part of the Company, inasmuch as. 
the gunpowder delhvered was as good as the powder coritracted 
for.—It was held that the supplying of goods bearing a false 
trade description would be a “fraud” within the meaning of 
the statute although there was no intention to cheat,—and the 


case was remitted to the Justices to determine whether the 


Company had acted without intent to defraud or that having. 


taken all. reasonable, précautions against comniitting an offence,. 
“they “had-na “reason to suspect the genuineness of the trade 
description, or that they: gave all information in their power’ 
with respect to the persons from whom they obtained the . 


goods. [! observe from the dates given in the reports that 
Salmon and Gluckstein’s case was decided at a time when the 
case of Cuoppen v. Moore was pending for judgment. Lord 
Russell C.J. and Wright J. were two of the Judges in bothcases ;. 
thus both those cases must have been present to their minds. 
at the time. In Kirshenbowmv. Salmon and Gluckstein, Limited 
it was held that the Company had sold goods under a false: 
trade description ; and that, because it had acted deliberately, 
it had not acted “ innocently.” 

Being guided by the above English decisions, I am of 


opinion that. Limited.Companies are not excluded from the: 
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Operation of sections 482 and 486, Indian Penal Code ;—and IQt4. 


that there is nothing inherent in the nature of a Limited Srxzna M. 
Company which would prevent it from ‘proving its innocence; ce 
either by shewing that it acted without intent to defraud under ae 
section 482, or under section 483 in any of thé ways prescribed  Parrnar 
in that section. In the later case of Pearks, etc., Limited v. * = Geos 
°Ward (1902) 2 X.B.D. 1—a case under section 6 of the Sale of  Lirrons 
Food and Drugs Aet—which contained an absolute and un- cS peat 
qualified prohibition, the Company was held liable—and Lord sce veereraad 
Alverstone C. J. expressed an obiter dictum that different W. Curr. 
considerations might apply in cases under sections 3 and 4 of = 
the Act—inasmuch as absence of knowledge would be a good 
defence to charges under those sections—-He did not say that 
in his opinion a Limited Company could not be liable under 
those sections: and the above two cases against Limited Com- 
panies were not cited. Channell, J. thought that a Limited 
Company could be liable. 

In my opinion a Limited Company can be prosecuted for 
offences under sections 482 and 486, Indian Penal Code. _ 

The question of jurisdiction in this case and the question of 
what is the proper procedure to adopt in prosecuting a Limit- 


ed Company, are not before us. 


¥ 


Béfore Sir Henry Hartnoll,- Offg..Chief Judge and- Criminal 
Mr. Justice Ormond. | Revision No. 
. 7 3478 of 1913. 
KING-EMPEROR wv. 1. A. J. COOKE, 2. G. SHEAD, ee 
3. H. HENDERSON, 4. F. J. SNOW, 5. T. D’SILVA. ooo 





_Higinbotham—the Assistant Government Advocate, for applicant 
(King-Emperor). 


McDonnell—for respondents. 


Lottery—keeping place for drawing—responsibility of members of 
Ciub Commuitice—burden of proving authority—Evidence Act, sectioz 
105—Indian Penal Code, section 294A. 


The five accused were members of the Committee of the Indian Tele- 
graph Association, which had its Club premises at 279, Dalhousie Street. 
It was admitted that lotteries, in which the public by application to a 
member of the Association were able to take part, were managed by the 
Association, but it was denied that the accused who were only a portion of 
the Committee could be held to have kept a place for the purpose of draw- 
ing a lottery within the meaning of section 294A of the Indian*Penal Code. 
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1914: It was alleged that as the premises in Dalhousie Street were also used for 
WinGs. the purposes of a Social Club, they could not be said to have been kept for 
G. : : 
-Emprror _ the purpose of drawing a lottery and that asamatter of fact the income 
ar derived from the lottery had been assessed to income-tax by the Collector 
A, Y. and the lottery had been authorized by Government. 
Cook. 


Held,—on a reference by the District Magistrate of Rangoon under 
sections 451 and 307 of the Criminal Procedure Code— 

(1) that it being clear from the evidence that the Committee “did con- 
trol the club premises and business, the Committee must be held to 
have ‘‘ kept a place ’’’ within the meaning of section 294A, 

(2) that the five accused who were all active members of the 
Committee were each responsible for the drawing of the lottery, which was 
conducted in furtherance of the common intention of all, | 


(3) that to bring a place within the operation of section 294A it is not 
necessary to prove that it was used exclusively for the purpose of a lottery , 

(4) that the mere fact that thé Collector, a Reverue Officer, had 
taxed the proceeds of the lottery, could not be taken to indicate that 
Government had sanctioned the lottery, that under section 105 of the Evi- 
dence Act it lay on the accused to prove that the lottery had been autho- 
rized by Government and that this they had failed to do. 


Jenks and others v. Turpin and another, (1884) L. R. 13 Q. B. D., 
505: Ramanjam Chetti and 9 others, Weir's Law of Offences and Crimt- 
nal Procedure, p. 252; Rex v. James, (1902) L. R. 1. K. B. D., 540 at 545 ; 
The Apothecaries’ Company v. Warburton, 1. Carrington and Payne’s 
Reports, p. 538; Martin v. Benjamin, (1907) L. R. I. K. B.D., 64 referred 


to. 


Hartnall, Offg. C. J—This case has been referred to this 
Court by the District Magistrate of Rangocn under the 
provisions of section 307 of the Code of Criminal Procedure. 
The five accused, A. J. Cooke; G. Shead,’ H. Henderson, F. J.. 
| een “and Te D’Silya - have- been tried. before the District: 
Magistrate. of Rangoon and ‘a jury under the following 


charges: 


Firstly.—That you between April 1910 and 22nd June 1913, | 
did keep an office or place for the purpose of drawing a lottery 
not authorized by Government at 279, Dalhousie Street and 
thereby committed an offence punishable under section 294A 
(i) of the Indian Penal Code and within my cognizance. 


Secondly.—That you, on or about the (1) 22nd May 1912, (2) 
22nd July 1912, (3) 22nd May 1913, did publish proposals to pay 
sums on an event or contingency relative or applicable to the 
drawing of tickets in a lottery not authorized by Government 
by publishing lists of winners ascertained at drawings held on 
above dates and thereby committed an offence punishable 
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under section 294A (ii) of the Indian Penal Code and within my 
cognizance. 

The jury brought ina verdict of not guilty on all the charges ; 
but the District Magistrate differed from them. 

He considers that all the accused are guilty under the first 
head of the charges; and that A. J. Cooke and T. D’Silva are 
guilty under the second head of charge. It is not denied 
that we have full powers to convict the accused in accordance 
with the opinion expressed by the District Magistrate, but 
it is submitted rhat in any case the verdict of the jury 
should not be interferéd with. Section 307 (3) of the Code of 
Criminal Procedure enacts that we may exercise any of the 
powers whicii we may exercise on an appeal and that sub- 
ject thereto we shall after considering the entire evidence 
and after giving due weight to the opinions of the Sessions 


Judge and the jury acquit or convict the accused of any. 


offence of which the jury could have convicted him upon 
the charge framed and placed before it. In this case the words 
“District Magistrate” and “Sessions Judge” are synonymous— 
section 451 (6) of the same Code. 

It is not denied that a lottery was drawn monthly from 
April 1910 to June 1913 at No. 279 Dalhousie Street, Rangoon. 
These premises were tenanted by the Indian Telegraph Associ- 
ation Club at first in part, but subsequently wholly. The 
‘lottery’ started in a very small way but assumed’ in the end 
“very large proportions. The takings for June 1918 amounted 
to Rs. 1,82,480. All the accused were members of the Com- 
mittee of the aforesaid Club; but they submit that they did not 
keep any office or place for the purpose of drawing the lottery. 
They assert that the lotteries were managed by the club through 
its Committee, that the premises belonged to the Club, that in 
any case five members out of a Committee of nineteen members 
cannot be held to keep the premises, that it was the Club who 
kept the premises, that perhaps all the members of the Club 


might be held to keep the premises, or all the members of the 


Committee but certainly not only five mémbers out of 19. 


Certain cases were quoted showing that club servants or 
members of Club Committees couldnot be sued civilly for goods 
supplied to Clubs, and it was urged that the five accused could 
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not have a suit brought against them personally for use and 
occupation. So it is said—how can they be held to keep the 
premises? Such cases do not seem to me to be of assistance in 
arriving at a conclusion in the present case as to whether the 
five accused kept the premises within the meaning of section > 
294A—first part—of the Indian Penal Code. They depend on 
whether there has been a contract according to which members 
of the Club or Club Committee become personally liable or not | 
for Club debts. The circumstances must differ in each case 
and depend on matters, such as the actual terms of contracts— 
the Club rules—and so on. Even supposing that members of a 
Club Committee would not be personally liable for goods 
supplied to their Club, I consider that in certain circumstances 
they should be held to keep the premises within the meaning 
of section 294A—first part—of the Indian Penal Code; and the 
evidence must be examined to see whether or not the accused 
should he held to so keep the premises in the present case. 
The minute book Exhibit W shows beyond doubt that the 
management of this Club rested with the Committee. Ata 
meeting of the Committee held on the 3rd March, 1912 at which 
Cooke, Henderson, Shead and D’Silva were present it was 


- agreed that ithe lower flat of the premises alongside the Club 


be engaged atavrental of Rs. 40 per mensem as well as two 
teniporary clerks on Rs. 40 each (tentatively) in order to carry 


with the object of gradually; stopping cash -sales, and encour-.. 


aging the services of the post office thereby safe-guarding the 
interests of the sweep. At another meeting held on the 5th 
January 1913, ata meeting at which all the accused except 
Shead were present it was proposed by Henderson and second- 
ed by D’Silva that the President enter into negotiations fora 
lower rental failing which the sum of Rs. 850 be given ona 
year’s lease. This proposal was made in discussing Misquith’s 
letter. Misquith was then the owner of 279 Dalbousie Street. 
The above extracts from the Committee book show that the 
Committee had the power of renting premises and the very 
premises set out in the charge in the second instance. This 
power must be taken to have been delegated to them by the 
general body of members. In Stroud’s judicial dictionary it 
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is said: ““To keep’ a place or thing involves the idea of having 
-over it the immediate control of a character more or. less 
permanent.” The minute book and the accounts show that the 
-Committee exercised full Control over Club matters, inclusive 
of the premises.. I would instance item 21 of the meeting of 
the 6th April 1913. It was ordered that the accounts be 
audited every month by a Committee member. This shows 
that the Committee had full control over the accounts. Look- 
ing at the accounts for February 1913 it is seen a carpenter 
‘was paid for fixing wood-work at the entrance to the Club, that 
‘servants are paid and supplied with uniform. It seems need- 
less to multiply instances. The immediate control of the 
premises was clearly vested in the Committee of which the 
five accused were members. I would therefore hold that for 
‘the purposes of section 294A of the Indian Penal Code the 
‘Committee kept the premises, and that the accused cannot be 
allowed to shift their responsibility on to the general body of 
members or to the Club, which is an abstract entity or incor- 
poreal body. The next question for consideration is whether 
it is proved that the premises were kept for the purpose of 
-drawing a lottery. They were clearly also kept for the purpose 
_of a social club as well, and this being so it is argued that they 
were not kept for the purpose of drawing a dottery—that to 
»incur liability under section 294A of the Indian Penal Code it 
.must be.shown that. the premises were.kept exclusively for such 
-a purpose. Inthecase of Jenks v. Turpin (7) where certain 
persons were convicted of keeping and using premises for the 
‘purpose of unlawful gaming and assisting in the management. 
‘Hawkins J. said: “Ifthe house had been kept open for a double 
purpose viz.as an honest social club for those who did not 
-desire to play as well as for the purpose of gaming for those 
who did, it would none the less be a house opened and kept ‘ for 
‘the purpose of gaming’.” I agree withthat view and holdthat in 
‘the present ca¥e it is not necessary to show that the premises 
were used exclusively for the purposes of drawing a lottery. 
‘The evidence shows and it is admitted that a lottery was drawn 
amonthly. But it must be shown that the Committee kept the 


(1) (1884) L.R., 13, Q.B.D., 505. 
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premises for such a purpose. The accounts and minute books: 
show this conclusively. I have already referred to the entry 
concerning the engaging of clerks for sweep purposes. [. 
would quote a few more instances: | 

(1) Meeting of 12th March 1912 when all the aceieed except 
D’Silva were present. Sale of tickets over the counter dis-- 
cussed. : ‘ _ 
(2) Meeting of 31st March—Snow, Cooke, D’Silva and 
Henderson present—revision of task-work and cash sale earn-- 
ings discussed. i | 

(3) Meeting of 30th June 1912—all accused present—Cooke: 
made Secretary on bg 400 dependent entirely on the condi-- 
tions and continuance of the sweep reaching a maximum of. 
Rs. 500. 

(4) the same meeting—minute (13), with reference to certain 
questions raised by several members regarding the handling of 
sweep tickets unanimously resolved that the Commissioner of 
Police be approached for his opinion, also that sound legal: 
advice be obtained in the matter. : -_ 

‘It is needless to multiply instances. I hold that the Com-- 
mittee kept the premises for the purpose of drawing a lottery.. 
But it is argued that on this finding the accused cannot be 
convicted—that they are not the Committee and are only a. 
part of it. There seems to me to be no substance in such an 
argument.-....As-is -said by: Mer. :Mayne sin: his.. criminal law of - 


-Indiai=-Second:’: Edition; pz: 466—%-Whére “several “persons. 


unite with a common purpose to effect any criminal object, all,... 
who assist in the accomplishment of that object are equally 
guilty, though some may be at a distance from the spot where: 
the crime is committed and ignorant of what is actually being. 
done.” The principle is that laid down in section 34 of the- 
Indian Penal Code which enacts that when a criminal act ts. 
done by several persons in furtherance of the common inten-- 
tion of all each of such persons is liable for such act in the- 
same manter as if the act were done by him alone. Here the: 
criminal act alleged is “ keeping an office or place for the pur-. 
pose of drawing a lottery not authorized by Government ” and,. 


though learned Counsel lays special stress on the word ‘ ‘ keep” 


and argues that if a body of men is held to keep a place, ax. 
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portion of that body cannot be said to keep it, I am unable to 
follow his argument. Whether the common object be the 
keeping of a place for the purpose of drawing a lottery not 
authorized by Government or the hiring of a gang of house- 
breakers to commit thefts, it seems to me that all, who engage 
in such an object, are each individually guilty and that they 
¢an be prosecuted successfully in whole or in part—jointly or 
severally. Here the five accused are shown to be five of a 
- body cf men who united together to draw and control a 
monthly lottery, and, if that common purpose is illegal, they 
are all equally and individually guilty. 

The next contention raised was that _ has not been proved 
by the prosecution that the lottery was not authorized by 
Government. The Assistant Government Advocate allows 
that the burden of proof lies in the first instance on the Crown 
to show that it was not so authorized. “Government” is 
defined in section 17 of the Indian Penal Code as follows: 
“The word ‘Government’ denotes the person or persons 
authorized by law to administer executive Government in any 


part of British India.” The Commissioner of Police Mr.. 


Tarleton deposed, that the sweep had not been authorized by 
Government and cross-examined said: “Tsay unauthorized as 
result of enquiries. I mean to my knowledge euete should be 


some | necond of it either in the club or ple me.’ Fr om. such. 


Saeed it ‘and, owe Ont no ees vathone Gon “The fact that the’ 


Local Government has sanctioned the prosecution may also in 
my opinion be taken into consideration as tending to show that 
the Local Government has never sanctioned it. It is extremely 
improbable that the Local Government would have sanctioned 
the prosecution if it had ever sanctioned the sweep, and it may 
be presumed that official acts are regularly performed. In my 


opinion it would have been an irregular act to have sanctioned. 
this prosecution one of the essentials of the offence being that. 
the lottery was not authorized by Government, if in fact it had. 


_been so authorized by the Local Government itself; and in the 
ordinary course of business on the Local Government consider- 
ing whether this prosecution should be sanctioned or not it was 
surely its duty to satisfy itself from its papers or otherwise 
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1914 that no such sanction at any rate by itself existed. To have 
_Kinc- sanctioned the prosecution after the Local Government had it- 
“EMPEROR . . . , + : 

2, self authorized it would in my opinion have been an irregular 
Fie J. act. I would also refer to those exhibits which display a desire 


—  forsecrecy. I would especially refer to JJ 12, which is headed: 
_“ Private and confidential” and has at the foot of the note: 
“ Note—This is a private communicaticn and all recipients are. 
earnestly requested not to post them up in any prominent 
place or public notice-board.” It is a drawing list for April, 
1913. There are also those exhibits that are marked: “ For 
-members only, Private and Confidential.” Then again there 
as the minute of the Committee which I have already referred 
-to where it was resolv@d to consult the Commissioner of Police 
cand obtain sound legal opinion, and the notice of the 8th July 
-1913 which stops all remuneration. If this lottery had been 
‘expressly sanctioned, as it assumed such large proportions and 
‘became so widely known, surely this would have been within 
the knowledge of the Commissioner of Police. If there has 
ever been any express sanction it would be the simplest thing 
jn the world for the accused to produce it or quote it. Consi- 
-dering this, I think that the prosecution made out a “prima 
facie” case that the lottery was never expressly authorized 
and that it is for the accused to show that it was authorized. 
"They do not plead that it was expressly authorized, but rely on . 
Mr, Lucas having visited their. premises. to. settle a-dispute with 
- reference: to a’ lottery. prize’ and’ on thé Colléctor of Rangoon © 
assessing: them to income-tax as proving authorization by 
‘Government. I should rather say that they relied on these: 
‘facts at their trial for they were not strongly pressed at the 
hearing of this reference: As regards the first incident I am. 
-unable to say that the intervention of Mr. Lucas ever autho- 
rized the sweep. He merely went on a complaint being lodged 
‘to settle a dispute. As regards the second it would not be 
within the scope of the Collector’s authority to sanction a 
lottery. He is a revenue officer. The incident is analogous to. 
‘the facts of the case of Ramanjam Chetty and others (1). 
Moreover the mere act of taking tncome-tax from the club on - 


(1) Weir’s Law of Offences, Vol. I, p. 252. 
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‘the profits of the lotteries would not authorize them. AIl- 


‘though the Assistant Government Advocate allows that in the. 


first instance the burden of proof lies on the Crown to show 
‘that the lottery was not authorized, my learned colleague for 
reasons given in his judgment considers that the burden of 
proof lies on the accused persons to show that the lottery was 
-authorized by Government. The words in the section “not 
-authorized by Government’ are equivalent to meaning ‘ unless 
‘it (the lottery) has been authorized by Government’ or ‘ except 
in the case were it°(the lottery) has been authorized by Govern- 
‘ment. It is a reasonable view in my opinion to take that they 
-are in the nature of an exception and as they appear in the 
-section defining the offence it is reason&ble to hold that sec- 
‘tion 105 of the Evidence Act applies and that the burden of 
proof lies on the accused persons to show that the lottery was 
authorized by Government. An analogous section in the Indian 
Penal Code would be section 325 and this is provided as an 
illustration to section 105 of the Evidence Act. I therefore 
-agree in the opinion expressed by my learned colleague. 
Though the burden of proof in our opinion as regards 
-authorization was placed wrongly I am unable to see that the 
accused were in any way prejudiced in consequence, nor is it 
‘suggested that they were. They have no doubt brought out 
call facts on which they rely to Ove authorization—at any rate 
‘they had full opportunity EO COPSOs | ee 


In “the result as regards the first head of charge lam of. 


inion that the verdict of the jury was manifestly wrong and 


‘that all five accused were proved guilty. As regards the 


:second head of charge the cases of Cooke and D’Silva only are 
‘concerned. It was urged that the drawing lists contain no 
‘proposal within the meaning of section 294A. In my opinion 
they clearly do. KK5 is the first. On the first page is set out 
the list of the winners drawn on the 22nd May 1912. Then at 


‘the back in English and Burmese ts printed amongst other 


‘matter: “The sweep for June is now open. It will close on 
‘the 20th June 1912. Settling day 23rd June 1912. All tickets 
must be taken in the name of a member. Your name and 
address is registered against the number of the ticket sent you. 
No books are sent out and tickets must be applied for by Postal 
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194 Money Order addressed to a member.” It is unnecessary to- 
KING- go further into what is written. KK5 is clearly a proposal 
ore *°® — within the meaning of section 294A. KK3 is to the same effect 
Pi J. except that it refers to July drawings and the August lottery.. 


—— _ OO is to the same effect except that it refers to the lottery 
drawn on May 22nd, 1913 as regards the winners and to the: 
coming lottery for June 1913. The Sangu Valley Frinting. 
Press printed many thousands of these drawing lists on the: 
standing order of Cooke and D’Silva. In May 1912 that press. 
printed 18,000 drawing lists, in July 1912, $2,060 and in May 
1913, 33,000. There is clear evidence that a durwan used to. 
distribute the drawing lists at the entrance to the Club pre-. 
mises indiscriminately to those who wanted them, that drawings. 
were witnessed by people of: all nationalities and that the 
drawing lists were sent by post to those not being members of 
the club who requisitioned for them. The bills for the printing 
go into the accounts which are kept by D’Silva, the sweep: 
secretary—see Exhibit H. Exhibit R, one of a thousand copies. 

printed in June 1913, says that two of the men to whom money: 
orders should be addressed are Cooke and D’Silva and the 
letter gives a description of the sweep and says that tickets. 
can only be obtained on application to a member by name: 
through postal money order. The letter bears at the bottom: 
“ President, I. T. A. Club” and so the intention was for Cooke- 
to sign it ashe is the president of the Club. 


... Exhibit AA is another. form of letter~saying to whom: 
application should be made for tickets. Cooke and D’Silva: 
are two of those mentioned. The evidence is in my opinion. 
ample to convict Cooke and D’Silva. They were at any rate 
two of those who united together to publish these proposals. 
and they clearly took a leading part in doing so. The question 
of sentence remains. It is urged that this is a test case, that: 
the lottery has been allowed to run on a long time without 
action being taken.and that everything has been fair and above- 
-board—that certain undertakings were given in the Court of 
the District Magistrate with reference to the non-publication 
of drawing lists and not keeping a place for the purpose of 
drawing the lottery—that the 20 per cent. of the proceeds have 
been applied to benevolent purposes. I would take such argu- 
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‘ments inte consideration except that I think that pending the 1914. 
disposal of this case the lottery should have been stopped KInc- 
altogether. But J am of opinion that the case is not one. for ae does 
anominal sentence. The lotteries assumed enormous propor- A. J. 

‘ : : COOKE, 
‘tions monthly as shown by the evidence of Mr. Lucas. To 
take the figures for afew months showing the gross takings 
and the 20 per cent. held up and not distributed, but kept for - 
-other purposes: 


year. Month. Gross takings. 20 per cent. held up. 


Rs. | Rs. 
1912 March 74,000 14,8900 
August 1,16,250 | 23,259 
November 1,43,350 26,870 
1913 January 1,57,221 | 31,441 
_ April | 156,350 - 31,270 
June 1,82,050. 36,110 


The evidence shows contributors not only in Rangoon, but 
in the Toungoo District and Moulmein. It is probable that 
many other tickets were taken from many places.in Burma 
considering the number of drawing lists distributed. I would 
find Albert John Cooke, George Shead, Henry Henderson, 
Frank John Snow, and Thomas D’Silva guilty of the offence 
of keeping a place for the purpose of drawing a lottery not 
authorized by Government and so cf an offence punishable 
under the first part_of section 294A of the. Indian Penal Code 
“and -would.direct that they:eacl pay a fine of Rs. 1,000 (one 
thousand) or that in default they be each rigorously imprisoned 
for six weeks. I would also find Alfred John Cooke and 
Thomas D’Silva guilty under the second head of charge namely 
that on or about the 22nd May 1912, 22nd July 1912 and 22nd 
May 1913, they did publish proposals to pay sums on an event 
-or contingency relative or applicable to the drawing of a ticket 
-tn a lottery not authorized by Government by publishing the 
lists of the winners ascertained at the drawings held on the 
-above dates—and that they thereby committed offences punish- 
-able under the second part of section 294A of the Indian Penal 
“Code and I would direct that they do pay a fine of Rs. 5 each 
‘for each offence—one, on or about the 22nd May 1912, a 
- second, on or about the 22nd July 1912 and a third on or about 
:the 22nd May 1913 and that in default of payment of such 
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fines the imprisonment Pe seven days’ zinietet in PeSOeee of 
each fine. | 
Ormond jJ.—I agree generally with ‘the conclusions aber 


at by my learned colleague, the Officiating Chief Judge. 


There can be no doubt that the Club premises were kept for 
the purpose of drawing a lottery within the meaning of section 
294A of the Indian Penal Code and:the only 2 questions that 
then arise, relate (i) to the proof of the fact of non-authori- 
zation of the lottery by Government and (ii) to the liability of 
the accused who formed part only. of the Committee of the 
Club. Although Mr. Tarleton, the Commissioner of Police, 
does not say that if the Government had authorized the 
lottery, he would have known it;—I think there was evidence 
to go to the jury for a_ finding that the Government had not 
authorized the lottery ; and I think it would be a fair and Jegi- 
timate inference to draw from the facts proved in the case, 


that the Government had not authorized the lottery. But we 


are asked to upset the verdict of a jury and I would prefer to 
decide the case upon points of law as far as possible. In my 
opinion under sections 105 and 106, Evidence Act, the onus was 

on the defence to show that the lottery was authorized. Section 
105 of the Evidence Act lays the onus on the accused of 
proving ‘the existence of circumstances bringing the case 


within any special exception or proviso contained in any law 


defining the offence.’ ‘Mr. McDonnell for ‘the defence contends 


that this section does ‘not apply if the proviso or exception is 


contained in the body of the section. He refers us to the zule 
of English law, which is based upon a technical difference 
between a proviso and an exception. The rule is stated by 
Lord Alverstone in Rex v. James (1), as follows :—‘“It is not 
necessary for the prosecution to negative a proviso, even 
though the proviso be contained in the same section creating 
the offence, unless the proviso is in the nature of an exception 
which is incorporated directly or by reference with the enact- 
ing clause, so that the enacting clause cannot be read without 
the qualification introduced by the exception.” No reference. 
is made in that case to the provisions contained in section 14. 


(1) (1902) L. R. I. K. B. D., 540 at 545. 
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of 11. and 12 Vict. c. 43. Apparently the rule stated above 


applies to trials upon indictment and not to summary proceed-: 


‘ings before justices. It is unnecessary to decide if under the 
rule as above stated, the onus would be on the prosecution to 
prove non-authorization in this case. Section 105 of the 
Evidence Act must be construed without reference to any 
technical rule of English law; and if the words “ not autho- 
rized by Goverriment” are in effect a “special exception or 
proviso contained if the law defining the offence,’ the onus is 
on the accused :to prove authorization. The words “ 
authorized” in section 294A, Indian Penal Code mean no more 


° ¢ . 
and no less than “unless authorized” or “not having been: 
‘without authority ”; and they are clearly in: 


é 


‘authorized ” or 
the nature of an exception or proviso. Section 105 of the 
Evidence Act which applies generally to all criminal trials, is 
analogous to the last part of section 14 of 11 and 12 Vict. c. 43 
which applies to summary proceedings before Magistrates 
and which runs as follows :—“ If the information or complaint 


in any such case shall negative any exemption, exception, pro-. 


viso or condition in the statute on which the same shall be 


framed, it shall not be necessary for the prosecutor or complain-. 


ant in that behalf to prove such negative, but the defendant 


may prove the affirmative thereof in his defence, if he would 


have advantage of the same.” In prosecutions under the old 


game laws which made certain acts offences unless the accused 


liad certain qualifications, it was not niecessary for the prdse- 
cution to prove the absence of such qualifications. So too in 
an action for a penalty under 55 Geo. 3 c. 194 section 20 for 
practising as ari apothecary without having obtained a certifi- 
cate of qualifications, it was held that the onus lay on the 
defendant to shew that he had obtained a certificate and that 
it was not necessary for the plaintiff to prove the negative— 
Apothecaries’ Company v. Warburton (1). 


Illustraticn (6) to section 106 of the Evidence Act is as. 


follows :—“ A is charged with travelling on a railway without 


aticket. The burden of proving that he had a ticket is on. 
I see no difference in principle between that case and. 


33 


him. 


(1) (1824) 1 Carrington and Payne’s Report, 538. 
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oe the present one. In my opinion the onus was on the defence 
KINc- to shew that the lottery had been authorized.—It is not 
.EMPEROR | 


oF suggested that the accused were prejudiced in their defence by 
A.J. the prosecution having assumed the burden of proving the 
COOKE. : : . 

nia absence of authority. It is contended for the defence that the 
lottery must be taken to have been authorized oy Government, 
because it had been going on for so long and the profits derived 
by the Club for the lottery had been assessea to income-tax; 

but this clearly does not amount to authorization. 

Then as to the eet) oi the accused :—the Club premises 
were undoubtedly “kept” for the purpose of drawing the 
lottery ; the Committee had the control and management of 
the Club premises; the five accused were active members of 
the Committee and it was under the directions of all five that. 
the place was kept for the purpose of drawing thelottery. The 
fact that others may have jointly kept the place with them 
would not prevent these accused from pee directly liable as 
principals as to the act of “ keeping.” 

In all other respects I concur with the jidoment and 
proposed order of my learned colleagtie. 

We were told by Mr. McDonnell that the Rtieeies have not 
been stopped; but that lists are not published and that the 
lotteries are not drawn in the same place more than once. 
Reliance apparently is placed upon the judgment in Martin v. 
Benjamin (1). which was a case cited by the prosecution. I do 
‘not wish it, to. “be. ‘understood that: J accept. this-to be good 
law :—that a person who habitually holds a lottery does not 
commit the offence of keeping a place for the purpose of draw- 
ing a lottery, simply because he has a different place on each 
occasion. The above case in my opinion is not an authority 

for such a proposition. 





(1) (1907) L. R. I. K. B. D., 64. 
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Before Sir Henry Hartnoll, Officiating Chief Judge, and Mr. 
Justice Twomey. 


MAHOMED SALAY NAIKWARA v. 1. MULLA GOOLAM 

* MAHOMED, 2. YUSUF ISMAIL MULLA, 3. MYNUD- 

DEEN NAIKWARA, 4. MULLA ABDUL RAHIM, 

5. MOOLLA ALI, 6. MOOLLA MAHOMED, 7. MOOL- 

LA AHMED, 8. MOOLLA MAHOMED. _ 7 
Doctor—for appellant. 


Chari—for 1st and 2nd respondents.” 
Vertannes—for 3rd respondent. 
Trust for public purpose—suit relating to—sanction of Government 
Advocate when necessary—section 92, Civil Procedure Code. 


The first two respondents brought a suit the direct object of which was 
to declare a portion of a decree, relating to a public trust, void and of no 
effect, but the grounds on which such a declaration was asked alleged a 
breach of trust and they involved the taking of accounts and enquiries, 
In the original Court the respondents were successful. 

Held,—on appeal that the suit came within the purview of Bibs clause 
(2) of section 92 of the Civil Procedure Code and that the sanction of the 
Government Advocate was a necessary preliminary to its being entertained 


by a Court. 
Sir Dinshaw M. Petit v. Ser Jamsetys Jutbhat, (1908) 11 Bom. L.R., 


p. 138 referred to. ~ 

Hartnoll, Officiating C. J—The point for decision in this 
appeal is whether the consent in writing of the Government 
Advocate was necessary forthe institution of the suit out of which 
this appeal arises. In Civil Regular No. 417 of 1909 the fourth 
‘to seventh respondents brought a suit against appellant and 
‘Mynuddin Naikwara that clearly came with the provisions of 
section 92 of the Code of Civil Procedure. One Mariam Bi 
Bi alias Ma Htay by her will gave one-third part of her pro- 
perty after payment of her debts and funeral expenses to 
charitable purposes. It was alleged that appellant, who had 
been the agent and attorney of the deceased Mariam Bi Bi, 
had been in possession of her property, had obtained probate 
of the will and had continued to remain in possession of the 
property. It was asserted that he had appropriated certain 
immovable properties belonging to the estate for the said 
charitable trust and had been managing the trust properties 
and realizing the rents and profits thereof and had not divided 


the same. Mynuddin Naikwara was made a defendant, as 
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appellant alleged that he had appointed him to be a co-trustee, 
though the plaintiffs were not aware whether he had taken any 
part in the management of the said trust. It was asked that 
the defendants be called on to render an account, and. that 
appellant should be removed from the office of trustee, other 
trustees being appointed and the trustee estate being vested in 
them and that a scneme be framed for the managemert of the 
trust. This suit was compromised. The defzndants were dis- 
charged from their trusteeship and the feurth, fifth and eighth 
respondents were appointed trustees in their st2zad. The first 
two respondents then instituted the present suit. They charge 
that the terms contained in the petition of compromise are 
collusive and fraudulent inasmuch as the said compromise was 
made not for the benefit of the trust but for the purpose of 
concealing from the vigilance of the court breaches of trust 
and frauds committed by the appellant and Mynuddin Naik- 


wara as trustees and that therefore the decree passed on the 


petition is ipso facto void against the plaintiffs, who were 
beneficiaries under the said trust. Particulars of the alleged 
frauds were set out. They therefore asked that so much of 
the decree as related to the discharge of the appellant and 
Mynuddin Naikwara from their liability to render accounts for 


allthe moneys received by them since the trust properties 


came into théiv hands as trustees thereof is void and of no 


affect. . The learned Judge on the Original Side disallowed the 


objection. that the ‘suit, was not. maintainable on the ‘ground . 
that the leave of the ‘Government Advocate had not been 


obtained under section 92 of the Code. He found that the 
relief asked for did not come within any of the reliefs specified. 
in section 92. He accordingly ordered that the matter be 
referred to the second Deputy Registrar to investigate the 
accounts and report whether there was anv justification for 
the charge of fraud being made. | 

The present section 92 of the Code has considerable differ- 
ences as compared with the corresponding section 539 of the 
repealed Code (Act XIV of 1882 as amended). There were 
five reliefs in the old Code and then come the words “or 
granting such further or other relief as the nature of the case 


may réquire.” The new section has eight reliefs, the last one 
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~“ granting such further or other relief as the nature of the 
case may require ” being made clearly a distinct form of relief 
as itis given a letter of the alphabet of its own. It is urged 
that further or other relief means relief ejusdem generis as the 
preceding reliefs. The word “other” is of wide import. As I 


have said, this form of relief has now been made clearly quite. 


.a seperate form of relief. The principle underlying the 
section is that private persons shall not have unrestricted 
license to bring suits against trustees. of trusts created for 
‘public purposes of a charitable and religious nature, but they 
‘must obtain the sanction of a Crown Officer first. The duty. is 
-abviously imposed on Such an officer of seeing that a prima 
facie cause exists for bringing such a suit before he gives his 
consent. The present suit in any case involves the taking of 
an account and enquiries into the accounts. This is the fourth 
form of relief set out in the section. In discussing the mean- 
‘ing of the words “ further or other relief” Beaman J. said in 
‘the case of Sir Dinshaw M. Petit v. Sir Jamsetii Jijibhai (1). 
“Tt will, of course, be at once observed that that section, (ie., 
‘section 539 of the repealed Code) after an introduction contain- 
ing very general words—as, e¢.g., “whenever. the direction of 
the Court is deemed necessary for the administration of any 
such Trust,’—goes on to say that the plaintiffs may obtain a 
-deciee for five specified objects, after which come the words 
“or granting such further or other relief.” | And it is, I under- 
-stand, the opinion of my learned brother that the relief we are 
‘now concerned with does not fall within any of those five 
-objects and cannot be included under the. following words. 
Those, it is said, must be read as ejusdem generis. I am not 
amyself and never have been much in love with the ejusdem 


generis rule. It is too vague. If it means anything more than 


a tautologous reaffirmation of what has gone before, it must 
mean so very much more. What is relief of the like kind? 
‘Certainly not of a kind as to be practically identical. That 


would make the words mere surplusage. I should be disposed. 
to think they meant such further or other relief as, from the 
nature of the introductory words and the exemplification cases,, 
appears to the Court to be appropriate in a suit of this. kind,. 


(1) (1908) 11 Bom. L.R., 85, at p. 138. 
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As for example removing fraudulent trustees, restraining a 
breach of the trust and so forth.” 

Tn the present case the direct object of the suit is to declare: 
a portion of a decree void and of no effect; but the grounds on 
which such a declaration is asked allege a breach of trust and 
they involve the taking of accounts and enquiries before a 
décision can be given on the prayer for relief. I am of Gpinion 
that the relief asked for should be held t6 come within the 
eighth ground of relief set out in section 92. I would therefore 
allow the appeal, set aside the order of the learned J udge on 
the Original Side and dismiss the suit. It will be open to the 
first and second respondents to obtain the leave of the Govern- 
ment Advocate, and, if they obtain it, to file a fresh suit. 

In view of the petition of the Ist and 2nd respondents of 
the 18th November 1912 and the order of the learned judge on 
the Original Side passed on the 26th Ncvember 1912, each 
party will bear its own costs on appeal. | | 

> Twomey J.—I concur. : 


Before Sir Henry H artnoll, Officiating Chief Judge, and 
Mr. Justice Twomey, , 


MANACKJEE PALLANJER v. S. A. MEYAPPA CHETTY. 


| “eBilimorne-stor Paoelinae: - 
~~ Clifton:For responitent:- 

Mortgage—inoveable property—bond fide incumbrancer i posses- 
sion without notice of prior claim. 

It is settled law that a bona fide incumbrancer without notice who is 
in, possession of. moveable property is to be preferred to an incumbrancer 
whose security is of prior date. If the latter alleges that the former had 
riotice of his claim, he must be required strictly to prove this. 

". Twomey J.—The parties to this appeal are rival mortgagees 
of a steain launch called Mahomed. It was first mortgaged by 
régistered document together with several other parcels of 
property, moveable andimmovable, for Rs. 10,000 in 1901 to the 
respondent firm S. A., but was allowed to remain in posses-’ 
sioh of the mortgagor who continued to ply the launch in the. 
delta. It was afterwards mortgaged by another registered 
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‘document to the Appellant Manackjee Pallanjee for Rs. 7,000 It 

jn 1904. Manackjee sued on his mortgage in 1906 and got a 

decree from the Chief Court in June of that year. The wy a 

Official Receiver was appointed Receiver and took possession 

of the launch, and an order for sale was passed on 25th 

October 1906 as the time allowed for payment had expired. 

“The launch was.subseqtently sold and the sale- proceeds are in 
_-deposit in the Court, ‘ 

The respondent firm filed their suit in the Pyapon District 
‘Court on 3rd November 1906. They joined Manackyjee as CO- 
-defendant with the mortgagors alleging that when he took his 
mortgage in 1904 he was aware of the prior mortgage of 1901. 
‘The District Court has decided this point in favour of the 
respondent firm and the only question which it is necessary to 
.decide in-this appeal i is the question of notice. Oo 

It is settled law that a bona fide incumbrancer without notice 
‘who is in possession of moveable property is to be preferred to 
an incumbrancer whose security is of prior date, and in this case 
it is not disputed that the appellant obtained possession of the 
launch through the Court and is now through the Court in pos- 

‘-session of the sale-proceeds. If Manackjee had notice of the 
S. A. firm’s earlier incumbrance, the latter is entitled to pri- 
-ority and not otherwise. . 

dies The burden of proof was cn the plaintiff. pesacnieal The 
direct evidence consists of the statements of Arunachellem, the 

“Manager of the S. A. firm at Pyapon at the time of the mortgage 
-to the firm and for some year S later. Arunachellem’ s 
evidence is in the words-of the District Judge “ some- 
what corroborated ” by the evidence of Mutiya, a chetty 
clerk of Arunachellem. Arunachellem says that he went to 
“Wakema i in 1901 and 1903 and met Manackjee and in the course 
: of conversation with him, Manackjee asked if Syed Abdulla, the 
-owner of the launch, had borrowed money from the S. A. firm. 
Arunachellenn thereupon told him of the Rs. 10, 000 mortgage 
-which included the launch Mahomed. When he gave his evi- 
-dence on 15th May 1911 Arunachellem mentioned “ Mutiya ” 
as being present at the conversation with Manackjee, but he 
said that Mutiya was away in Madras. The hearing was 
adjourned to 26th May 1911 for the issue of a commission on 
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a ‘behalf of Manackjee and on the 26th May 1911, Mutiya appeared’ 
‘MANACKEn “As a witness. This man’s evidence shows that he was not in 
PALLANJEE Madras onthel5th May. He said that he returned to Rangoon 
aot Ofi the 17th or 18th May and I gather from his evidence that 
‘CHETTY. he was at Pyapon onor about the 15th May and might have 
a ‘been cited as a witness ‘then. At any rate it must be said that 
‘Mutiya’ s admissions in cross-examination show Arunachellem’s. 
statement as to Mutiya’s absence in Madras to be very 
‘disingenuous. Moreover, Mutiya’s evidence. as to the conver- 
sation between Arunachellem and Manackjee is extremely 
“vague. He says it took place in 1901, 1902 or 1903. Others. 
were present, but he does not remember who. (Arunachellem 
did not say that any others were present.) It is not clear why 
Manackjee should make enquiries about Syed Abdulla’s. 
borrowings in 1901, 1902 or 1903 for it was not till 1904 that 
Manackjee advanced his money to Abdulla. I think it would 
be unsafe to accept the evidence of the Manager Arunachellem 
and his clerk Mutiya as to this alleged conversation. It 1S: 
also improbable that Manackjee would have advanced sucha 
large sum if he knew the launch was already hypothecated to: 
the chetty firm. The District Judge’s remarks on this point 

do not seem to me to carry much weight. - 
When the Respondent firm’s lawyers wrote to Manackjee 
in: August 1906 (after Manackjee had obtained his decree) they 
made” no allegation. as to ‘Manackjee’s knowledge of the prior: 
mortgage. ‘They wrote informing him of it and asking whether’ 
Manackjee denied their clients’ claim. They said nothing about: 
-Arunachellem’s alleged conversation with Manackjee in 1901,. 

1902 or 1903. | | 


It is a weak point in the appease: case that he'did not go- 
“into the witness box and submit himself to cross-examination.. 


-Heis said to have been absent in India at the time of the hear-- 
ing, but there is no proof of this on the record. As, however,. 
the burden of proof was onthe respondent firm, I think it was 

for them to show beyond reasonable doubt that Manackjee had 
notice of the prior mortgage. In my opinion the evidence pro- 
duced by the respondent firm was insufficient to establish this. 
allegation and, moreover, I think it is contrary to the pro-— 

‘babilities of the case. 
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I would therefore reverse the. decree of the District Court 1914+ 
as regards the Appellant Manackjee Pallanjee and dismiss the seraeales 
. © Py ‘ ‘ ’ L 

Plaintiff firm’s suit as against him with costs in both Courts. . 
“y 'S. A. 
Hartnoll, Offg. C. J.—I concur. i, 
CHETTY, 
Before Sir Henry Hartnoll, Officiating Chief Judge, and age 
Mr. Justice Twomey. Appeal 
: | Wo. 197 of 
CHAS. R. COWIE & CO. v. W. H. A. SKIDMORE. 1913. 
McDonnell—for appellant. March 3rd, 
Byapurka—for respondents. 1914. 


Judgment-debtor—burden of proving cause for exemption from 
imprisonment—Civil Procedure Code, Order 21, Rule 40 (2) (da). 


A judgment-debtor is prima facie liable to be committed to jail for 
failure to pay a debt, and it lies on him to prove poverty or other cause for 
escaping that liability. 

Whether or not the decree in execution of which it is sought to impri- 
son the judgment-debtor is payable by instalments, the Court should 
refuse to direct his release if it is clear that he has since the date of the 
decree been ina position to pay a substantial part of the amount due and 
has refused or neglected without cause to do so. 


Hartnoll, Offg. C. J.—The appellants obtained a decree 
against the respondent on the 6th January 1913 for Rs.-2,870 
and costs. Two abortive attempts were made in May and July 
to execute this decree by applications for the arrest and impri- 
‘sonment of the:judgment-debtor and. on the 13th November 
time the judgment-debtor was arrested and brought before 
_the learned Judge on the Original Side who passed the following 
order: 

“The judgment-debtor states that he is and has been since 
the passing of the decree unable to pay the debt. McDonnell 
for judgment-creditor states that he could get evidence to 
show that the judgment-debtor has during the last 12 months 
been in a position to pay a portion of the decree and that he is 
not in a position to bring evidence to show that he was able to 
pay his debtin full. Under Order 26, Rule 40 (1) I order the 
release of the debtor as the decree was ‘not payable by 
instalments.” : | 

This order is appealed against and it is urged that the 
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| 1914. learned Judge on the Original Side erred in ordering the 
.Cuas.R. respondent’s release. Order 21, Rule 40 (1), is as follows: 
pai “Where a judgment-debtor . ... . . . is brought 
_ = se before the Court after being arrested in execution of a decree 
Sxipmors. for the payment of money and it appears to the Court that the 
a7 judgment-debtor is unable from poverty or other sufficient 
cause to pay the amount of the decree or, if that amount is 
_ payable by instalments, the amount of any instalment thereof, 
the Court may, upon such terms (if any) as-it thinks fit, make 
an order disallowing the application for-his arrest and deten- 
tion, or directing his release, as the case may be.” Appellant’s 
counsel urges that the burden of proof lay on the respondent 
to prove that he was unable from poverty or other sufficient 
cause to pay the amount of the decree and quotes an Upper 
Burma case Bhaimia Ahmed Ismailjee v. Kadir Set and one (1) 
in support of such contention. J am of opinion that he is right. 
The case is one that comes both under section 102 and section 
106 of the Evidence Act. The law allows imprisonment to 
recover debt and prima facie the judgment-debtor was liable 
to be committed. It was for him to traverse that Iltability by 
proving poverty or other sufficient cause. Moreover, such 
reasons would be especially within ‘his knowledge aid so 
section 106 is applicable. 
~~ It is ‘further. urged that the learned Judge ed in ordering 
-the- release: of. -the: judgment-debtor - -as- the- decree Wee not... 
payable by instalments. Order 21, Rule 40 (2), says: “ Before 
making an order under sub-rule (1) the Court may take into 
consideration any allegation of the decree-holder touching any 
of the following matters : 
— @) 
(b) 
(c) es | | 
(d) refusal or neglect on the part of the judgment-debtor to 
pay the amount of the decree or some part thereof when he 
has, or since the date of the decree has had, the means of 
paying it; =. 
() a a ee ee 


(1) 2 U. B. R. (1897-01), 279. . 
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The learned Judge was apparently of opinion that as the 
-decree was not payable by instalments and as the decree- 
hoiders could not prove that, since the date of decree, the 
judgment-debtor could have paid the amount of the decree in 
full, he was entitled to be released. This seems to be reading 
into Crder 21, Rule 40 (2), when construing its meaning with 
“reference to Order 21, Rule 40 (1), the following meaning, 
namely, that if the amount of the decree is not payable by 
instaiments Dut payable in one lump sum, the decree-holders 
have to prove that since the date of the decree the judgment- 
‘debtor could have paid the whole amount before they can ask 
the Court to take his refusal or neglect to do so into considera- 
tion—that it is only in the case of a decree payable by 
instalments that the Court can take into consideration his 
refusal or neglect to pay a portion of the decree—the portion 
apparently to be the amount of the instalment due—when he 
has since the date of the decree had the means to do so. I do 
not read the sub-sections in this way. I read their meaning to 
be as follows: When the judgment-debtor is arrested and 
brought before the Court it is open to him to prove to the 
‘Court that from poverty or other sufficient cause he 1s unable 
to pay the amount of the decree or if that amount is payable 


by instaiments the amount of the instalment due. If he can do- 


so, the burden of proof slying on him and the decree-holders 
-being given the-opportunity of. proving .the contrary, the Court 
can order his release. But before doing so the Court can take 


into consideration any of the acts of bad faith set out in sub- ° 


rule (2) whether the decree is payable in one lump sum or by 
instalments. Sub-rule (2) refers to sub-rule (1) generally, and 
I cannot read into sub-rule (2) the meaning that portions of the 
words in clause (d) of it are only tc refer to portions of words 
in sub-rule (1). To read such a meaning into the section 
would mean that, if a decree was passed against a judgment- 
debtor for Rs. 5,000 and the decree-holder could prove that 
since it was passed he had been able and was able to pay 
Rs. 4,950, he would not be able to get him committed as he 
could not prove that the judgment-debtor could pay the 
remaining Rs. 50. This in my opinion was never meant, and 
4n my opinion the ordinary meaning to attach to sub-rule (2) (d) 
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is that if the decree-holder can prove that since the passing 
of the decree the judgment-debtor has had the means to pay 
the amount of the decree, whether it is payable in one lump 
sum or by instalments, in whole or in part, the Court can take 
into consideration such fact before passing an order under 
sub-rule (1). : 

It is urged by respondent’s counsel that all witnesses should 
have been produced by the decree-holder when the judgment- 
debtor was produced before the Court. That secms unreason- 
able, as the decree-holder is not in a position to tell when.a 
judgment-debtor will be arrested, especiaily if he is trying to 
evade arrest, and he may not be able to collect his witnesses 
at a minute’s notice. Order 21, Rule 40 (3), provides for such a 
situation as it gives the Court power while any of the matters 
in sub-rule (2) are being considered, to order the judgment- 
debtor to be detained in the civil prison, or leave him in the 
custody of an officer of the Court, or release him on his 
furnishing security to the satisfaction of the Court for his 
appearance when required by the Court. 

The question remains as to what should be done. I would 
set aside the order of the learned Judge on the Original Side 
and direct that on application by the decree-holder he do again 
secure the attendance of the judgment-debtor or attempt to do 
so, and. that, if such attendance be secured, he do. proceed to: 


dispose of the*case in accordarice with the’ ‘procedure indicated 
‘by me in this order. * 


I would give the appellants theie goats in ee appeal, neg 


their advocates fee at three Gold Mohurs. 


Twomey J.—I agree that we should construe the words. 
“Some part thereof” in Rule 40 (2) (d) in their general sense 
and not as referring only to the case of a decree payable by 
instalments. Reading sub-sections (1) and (2) together, I think. 
the intention is clearly: that even if the judgment-debtor 
succeeds in satisfying the Court that he is unable to pay the: 
full amount of the decree (or instalment, as the case may be) 
the Court should nevertheless refuse to direct his release if 
the judgment-creditor shows that the debtor has been in.a 
position to pay a substantial part of the decretal amount (or 


instalment, as the casé may be) and has refused or neglected: 
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to do so. For such refusal or neglect is an act of bad faith 
only less in degree than a similar refusal or neglect in respect 
of the whole amount due. Sub-section (2) (d) in its ordinary 
grammatical meaning permits the Court to take into account 
the minor as well as the major act of bad faith, and it would 
in my pinion be unreasonable to interpret the clause other- 
wise. I therefcre concur in the proposed orders. | 


re te 


Before Sir Henry Hartnoll, Officiating Chief Judge, and 
* Mr. Justice Twomey. 


1. HARDANDASS, 2. PALADROY, 3. GANESHNARIAN, 
CARRYING ON BUSINESS UNDER THE NAME OF HARDANDASS 
PaLaproy v. 1. RANI MOHORI BIBI, 2. KUMAR HARI 
LAL BOGALA, 3 KUMAR GANGADAR BOGALA, 
HEIRS AND LEGAL REPRESENTATIVES OF RasjA SHEWBUX 
BoGALA, DECEASED, CARRYING ON BUSINESS UNDER THE FIRM 
oF GOOLABROY SHEWBUX AT CALCUTTA AND SHEWBUX 
BuLLuBDASS AT RANGOON, 4. RAMBUX, HARIBUX 
SAGURMAL, 5. MURLIDAR, miINoR RY HIS GUARDIAN 
-RamBux. BoTH CARRYING ON BUSINESS UNDER THE FIRM 

_ OF NETRAm RamBux. | 


N.M. Cowasjee—for appellant. 
Ormiston—for 4th and 5th respondents. 


 Contract—N egotiation by | telegram—incompléeteness acceptance 


of offer not proved. | , : 


A, the respondent, had 3 separate properties for sale. B, a Rangoon 
firm of auctioneers, wired to him ‘‘Have likely purchaser your 3 properties. 
Telegraph lowest pricefor each.”’ A wired in reply :‘* Puchandaung 55,000, 
Ahlone 25,000, No. 9, 45,000. Reply. by to-morrow.’’ Next day Breplied : 
‘** Sold house 29th Street your limit received earnest-money 5,000 forward 
deeds.’”’ A at once wired repudiating the transaction saying that he intended 
_to sell 3 properties together. Cto whom B had purported to sell the house 

on A’s behalf sued A for specific performance of contract. 


Held,—that there had been no contract of sale, as there had been no. 


final acceptance by A. 

Harvey v. Facey (1893) A.C., 552. 

Hartnol!, Offg. C. J—The appellants sued the respon- 
: dents to enforce specific performance of an agreement to sell 
5th class lots Nos. 9 and 10 in Block D 1 in the town of Rangoon 
together with the building thereon known as house No. 8 in 29th: 
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Street for a sum of Rs. 45,000. Their case is that Raja Shew 
Bux Bogala now deceased and whose representativesthe first set 
of respondents are agreed on the 18th September 1907 through | 
Messrs. Balthazar and Son to sell to them the aforesaid proper- 


| ties. The second set of respondents are made parties to the 


suit as the appellants state that they are informed and verily 


- believe that after the institution of the suit Raja Shew Bux 


Bogala on the 2ist August 1908 by a registered deed ‘of sale 
purported to transfer the aforesaid properties tc the second set 
of respondents for the consideration mentioned 1 in the said sale 
deed. 

The appellants put the second set of respondents to strict 
proof of their alleged purchase and assert that prior to their 
purchase they had notice of the purchase of the properties by 
them. In the alternative the appellants also asked for damages 
to the extent of Rs. 15,000 by way of compensation if they were 
not given a decree for specific performance. This was against 
the first set of respondents. This alternative claim. was aban- 
doned on appeal. : : 

There is no ground for doubting that the properties were 


sold to the second set of respondents for Rs. 1,21,000 on the 


22nd September 1907. 
The first point for determination is whether re was an 


agreement to sell the properties to the appellants on the 18th 
September T907°™ The ‘Appellant’: Paladroy weiit to Messrs, . 
Balthazar and Son and employed that firm to negotiate the sale 


for his firm. Shew Bux Bogala not only had the properties in 


dispute for sale but two others, one being in Pazundaung and 


the other in Ahlon. The following telegrams then passed be- 


tween Balthazar and the firm of Shew Bux. 


(1) From Balthazar to Shew Bux dated the 17th September 
1907. “ Have likely purchaser your 3 properties. Telegraph 
lowest price for each.” ) | 
(2) From Shew Bux to Balthazar dated 17th September 
1907. ~ Puchandung 55,000, Ahlone 25,000 No. 9 45,000. 


-Reply by to-morrow.’ 


(3) From Balthazar to Shew Bux dated Ist Seniember 1907. 
““Sold house 29th Street your limit received earnest-money 


- §,000 forward deeds.” 
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(4) From Shew Bux to Balthazar dated Ist September 1907. 
“Cannot sell No.9 alone. Can sell three properties together. 
See our agent.” 

(5) From Balthazar to Shew Bux dated 19th September 
1907. “ Agent has no instructions. Earnest-money with us. 
Forward deeds.” 

(6) From Shew Bux to Balthazar dated 20th September 
1907. “Received wire nineteenth. Strange you have accepted 
earnest-mongy without authority. Can’t confirm sale. Letter 
follows.” : | 

The telegrams passed between Rangoon and Calcutta. 

On the authority of the case of Harvey v. Facey (1) the 
learned Judge on the Original Side has held that these tele- 
grams do not amount to an agreement to sell the house and land 
in 29th Street and it is urged that.he is wrong. I am unable to 
see that he was and the circumstances of the present case seem 
to me to be even stronger than the circumstances in the case 
of Harvey v. Facey for holding that there was no completed 


contract for sale. The first telegram does not ask specifically 


whether Shew Bux will sell. It merely says “ Have likely pur- 


chaser your three properties.” It then goes on “ telegraph. 


lowest price for. each.” -Shew Bux did so and then says: 
“ Reply by to-morrow.” It is urged that there is special virtue 
inthe words: “Reply by to-morrow” and that Shew Bux’s 
‘telegram is a firm offer to sell limited to time. I atm unable to 
see that it was such an offer. “It was a reply to Balthazar’s 
telegram asking for telegraphic information as to the lowest 
price for each property. The words “ reply by to-morrow ” 
clearly mean that Shew Bux wished to know by the morrow 
whether Balthazar’s likely purchaser decided to buy. Then, if 
the reply was in the affirmative, it would be for Shew Bux to 
finally decide whether he would sell or not. In the words of 
their Lordships who decided the case of Harvey v. Facey 
I cannot treat the telegram from Shew Bux giving the lowest 
price for each property as binding him in aly respect except to 


the extent it does by its terms, viz., the lowest price. Every-. 
thing else is left open and the reply telegram from Balthazar: 


(1) (1893) A.C., 552. 
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cannot be treated as an acceptance of an offer to sell to. them; 
it is an offer that required to be accepted by Shew Bux. 
The mere statement of the lowest price at which the vendor 
would sell contains no implied contract to sell at that price to 
the persons making the enquiry. Again in the present case 


_ when Baithazar telegraphed that he had sold the house in 29th 
. Street and had received earnest-money Shew Bux promptly 


replied that he could not self the house alone brit only the three 
properties together. Evidence is led to show why he desired 
to sell the three properties together, viz., that he vras closing his 
business in Rangoon. It seems very likely that he had no 


—intentionofsellingthe propertiessingly. TPhefirsttelegram says: 
. “Have likely purchaser your three properties.” Even sup- 


posing that Shew Bux’s first telegram was an offer to sell (and 
I have already held that it was not) the further, consideration 
would arise whether it was an offer to sell the properties 
collectively or singly. Having in view the words of the first 
telegram I would hold that the appellants have not proved it 
was an offer to sell only one of the properties, supposing it was 
an offer at all. | : 

It is urged that Shew Bux’s telegram giving the lowest 
prices for each and asking for a reply constituted Balthazar his 
agent to sell—_that Balthazar became the broker.for both par- 
ties ; but itwas admitted that Shew Bux’s telegram only con- 
stituted Balthazar his agent if it wesan offer to sell. J have. 


already held that it ‘was not, and“so'the*contention cannot pre-' 
“yail. The appeal miist theréfore in my Opiiiion fail, and it is 


unnecessary to consider whether the second set of respondeuts 
had notice of the contents of the telegrams that passed between 
Balthazar and Shew Bux which I have set out. 

= J would dismiss the appeal with costs .to the second set of 
respondents. | | 
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Before Sir Henry Hartnoll, Officiating Chief Judge, 
and Mr. Justice Twomey. 


SAVURIAMMAL v. SANTIAGO. 


‘ Robertson—for appellant. 
S. N. Sen—for respondent. 


Indian Divorce Act (IV of 1869), sections 7 and 43—meaning of 
rights and principles—procedure governed by Civil Procedure Code, 
section 99—burdew of proof. 


_ The plaintiff-respondent sucd his wife (the defendant-appellant) and 
obtained a decre2 for the restitution of conjugal rights. The wife admitted 
having gone through a form of marriage in Church but alleged that she 
had done so under coercion. The Judge on the Original Side called on the 
wife to begin. It was urged on appeal that under section 7 of the Indian 
Divorce Act the proper principles to follow in this matter were those of 
English law. 

Held,—that the present matter was one of procedure and as such 
governed by section 45 of the Indian Divorce Act and section 99 of the 
Code of Civil Procedure, and that even if appellant ought not to have been 
called upon to begin, as she had not been prejudiced by being so called 
upon, she could not have decree upset on that account. 

Held,—further that as appellant admitted having gone through a form 
of marriage, it lay on herto prove the marriage invalid. 

Held,—further that absence of demand was no ground for dismissing 
‘the suit. 

A. v. B. (1898) 1.L.R. 22 Bom., 612 followed. 

Burroughs v. Burroughs, (1862) 2S. & T., 544 referred to. 


Hartnoll, Offg. C. J.—The respondent sued the appellant for 
a decree for restitution of conjugal rights and has obtained a 
~ decree for the relief asked. for. Respondent’s case is that he 


“and appellant were marriéd according to Christian rites on the’ 
28th July 1962 and since then cohabited together, but that since 


the month of July 1910 appellant without any lawful cause has 
withdrawn herself and still does withdraw herself from bed 
board and mutual cohabitation with him and has refused and 
still does refuse to render to him conjugal rights although 
requested by him to do so. Appellant’s defence is that at no 
time was there celebrated a valid or legal marriage between 
her and the respondent, that the marriage alleged by the 
respondent was brought about by force and intimidation. She 
‘at the same time does not deny that a marriage ceremony took 
place between them at a Roman Catholic Church. She alleges 
that after the said marriage respondent forcibly took her away 
to Danidaw and kept her in a house under confinement for a 
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fortnight and that in or about the month of August 1902 as he 
found that she was unwilling to cohabit with him he allowed 
her to goto her mother’s residence at Pazundaung at which 
place she resided till the suit was brought. She submits that 
she was never legally married to respondent and that such 
marriage was null and void and of no effect. She also says 
that since August 1902 till the institution of the suit respondent 
has never called on her to return to him and render him’ 
marital duties. 

The first ground of appeal is that the learned Judge cn the 
Original Side erred in ruling that the appellant had to begin 
the case as such ruling prejudiced her an substantiating her 
defence. The learned Judge seems to have called on appellant 


to begin and at the hearing of this appeal her learned Counsel 


allowed that he never objected to her beginning. So the 
learned Judge does not seem to have been asked to rule on who- 
should begin. Section 99 of the Civil Procedure Code lays 


down that no decree ts to be reversed or substantially varied 
nor shall any case be remanded in appeal.on account of any 


error or irregularity inany proceedings in the suit, not affecting 
the merits of the case, and section 45 of the Indian Divorce 
Act enacts: “‘ Subject to the provisions herein contained, all 
proceedings under this Act between party and party shall 
be regulated by tne Code of Civil Procedure.” Section 7 of 


-the same Actenacts: “ Subject to the provisions contained in 
this Act the High Courts and | ‘District Courts- shall, in ‘all 


suits and proceedings hereunder, act and give relief on prin- 

ciples and rules which, in the opinion of the said Courts, 
are as nearly as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives relief.” 
Reliance is placed on the case of Burroughs v. Burroughs 
(1), where in a case of the present nature the Judge ordinarily 
ruled that the petitioners had the right to begin though 
the substantive issue may be raised on the husband’s—(in the: 
case) respondent’s—answer. The first ground of appeal is. 
based on a point which. is purely one of proceditre arid in my- 


(1) (1862) 2S. & T., 544.. 


Vin} LOWER BURMA RULINGS. 349 


opinion the words ‘ principles and rules’ used in section 7 of 
the Indian Divorce Act should not be held to include sucha 
point of procedure. The meaning to be attached to such 
werds was considered in the case cf A. v. B. (2) when Farran, 
C.J., said: “The principles and rules here referred to—i.e., in 
section 7 of the Indian Divorce Act—are not, we think, mere 
rules of procedure including rules which regulate appeals which 
are laid down in the subsequent sections (45 and 55) of the Act 
but are the rules arid principles which determine the cases in 
which the Court will grant relief to the petitioner appearing 
before it or refuse that relief—rules of qguasi-substantive 
rather than mere adjective law.” I think that that view ts 
right. Even, therefore, if it was for the respondent to have 
begun, I think that section 99 of the Civil Procedure Code must 
be considered in determining whether the decree of the learned 
Judge on the Original Side should be interfered with and 
taking that section into consideration J am of opinion that even 
if it was for the respondent to have begun, the appellant has 
not been prejudiced thereby. She admits that the marriage 
ceremony took place and that she signed the register; but she 
pleads that she was forced and coerced into a marriage against 
her will. It was for her to prove this affirmatively, and it 
seems to me that, this being the case, it was immaterial to her 
who began. ButI consider that she was the right party to 
-begin. Holding as-I dothat the words‘ principles and rules” 
in section 7 of the Indian Divorce Act do notinélude mére rules 
of procedure and having regard to section 45 of the same Act 
and Order 18, Rule 1 of the Code of the Civil Procedure I think 
that it was for appellant to begin. She admits the ceremony 
but pleads coercion and non-consent.. Unless she can prove 
such, the marriage was valid and binding on her. 
The next ground of appeal is that appellant did not consent 
‘to the marriage with the respondent and that there was no 
marriage between them legally enforceable. She has most 
certainly not proved her allegations. Three children have 
been born to her, one before the marriage and two after it, one 
in 1903 and the other in 1906. The father of each of them was 


(2) (1898) 1.L:.R. 22 Bom., 612. 
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3914-  registered as Santiago Servai. The child born in 1906 was 
_Savun- born some four years after the marriage. She endeavours to 
- AMMAT make out that another Santiago Servai, which is respondent’s 
Santiago. name, is the father; but there is no evidence of any worth that 
ae such is the case. If she was forced and coerced as she says, 
surely she should have taken proceedings at the time. There 
is no-good evidence to show that she was forced and coerced. 
‘The ground must in my opinion fail. 
The next ground is that respondent has failed to prove his 
case. Appellant having admitted the marriege ceremony and 
having failed to prove her case, this ground has no substance 
init. The fourth ground I have already dealt with. . I have no 
doubt that respondent was father of her children 
The fifth ground is that the suit should have been aremiecen 
as there was no demand as required by law before the institu- 
tion of the suit. This ground refers to an English rule of 
procedure which is dealt within the case of Field v. Field (1). 
Being a mere rule of procedure I do not think that it is included 
in the words “ principles and rules” as used in section 7 of the 
Indian Divorce Act. Moreover, having regard to the words of 
section 33 of the Indian Divorce Act and the beginning words 
of section 7, absence of notice cannot be pleaded as a defence . 
to an action of this nature. Appellant does not wish to return 
to her husband and asks that his suit be dismissed. She in her 
evidence, says. that her father askea herto return to respondent 
and she refused. 
The sixth ground was not argued. | 
As regards the seventh ground it would appear that the 
parties have :been separated for some years. During these 
years the respondent has taken no action. He says that he 
does so now as his wife is intimate with another man. It does 
not appear that she is possessed cf any means. I think the 
ground should be allowed. 
{nthe result I would confirm the decree: of the learned 
Judge on the Original Side except that I would order that each 
party do pay their.own costs.. 
- Twomey, J.—I\ agree. 


_ (4), 4888) 14 P.D., 26. 


Vins | LOWER BURMA. RULINGS: 354 
Before Sir Henry Hartnoll, Offg. Chief J udge and 
Mr. Justice Ormond. | 


ZAW. TA v. KING: EMPEROR. 


* Waintenance—Period of imprisonment. im defautt ef payment— 
Criminal Procedure Code, section 488 (3). -: , 


The maximum sentence which may be in:poscd on any one occasion 
under se ction 488 (3) of the Criminal Procedure Code is one month. 
a QO. E.v. Narair, (1897) ‘I. L.R. 9, All. , 240; Ma Me Ma Vv. are Tha 
Tun, P.J.L.B., 316 followed. 

Maung Po v. Ma “Myit, 1 U.B.R. (1902-03), Cranial Biseodites & 3 
referred to. 

Allapichat Ravathay v. Mohidin Bibi, (E86) I.L.R. 20° Mad. Pe 
Bhiku Khan v. Zahuran, (1897) 1.L.R. 25 Cal., 291 dissented from. 


The following reference was made toa Bench by Mr. Justice 
Parlett under section 11 of the Lower Burma Courts Act. 

On the 2nd April 1912, Nga Zaw Ta was ordered to pay Nan 
Ma-Yin Rs. 5 a month as maintenance for her child. Nothing 
‘was paid up to the 30th August 1912 when she applied to 
enforce the order and on the 20th September arrears for 5 
months were recovered. Nothing further was paid before the 
‘29th April 1913, when she again applied to enforce payment of 
arrears for 7 months. Nga Zaw Ta’s attendance before the 
Magistrate was not procured till the 27th November and 
-orders were not passed till the 11th December when he was 
‘sentenced to one year’s rigorous imprisonment for neglecting 
to pay arrears of maintenance for 13 months. On the 17th 
January 1914, thé’Sessions Judge’ directed Nga Zaw Ta to be 
‘yeleased and has referred the case for'orders~ a8 che considers 


the Magistrate’s order bad on the ground, among. others, that 


-on the authority of Ma Me Ma y. Mra Tha Tun) if a warrant 
‘is issued for an accumulation of arrears for several months, 
the Magistrate has no power to give a greater sentence than if 
‘the warrant related to only one breach. That ruling followed 
‘the Allahabad case of O. FE. v. Narain (2) which was however 
.dissented from by the Madras High Court in Allapichai 
Ravuthar v.>Mohidin Bibi (3). Though the point was not 
cactually decided in Maung Po v. Ma Myit, (4). the learned 
Judicial Commissioner of Upper Burma there indicated that 


(1) -P. J.-L. B., 316. (2) (1897) J..L..R. 9 All, :240. 
®) (1896) I. L. R. 20 Mad., 3. —. 
(4) 1-U. B. R., 1902: 03, Criminal Process: 3. 
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he held the opinion that the law provides for the levy of arrears. 
which may be for several. months, with the consequential 
penalty, in the event of their not being realized, of imprison- 
ment for several months. In view of the divergent views of 


‘the High Courts on the point I think it desirable that the 


matter should be reconsidered by this Court, and accordingly 
refer to a Bench the question whether when a Magistrate. 
issues a warrant for arrears of maintenance for more than one. 
month and when the allowance for more than one month. 
remains unpaid after execution of the warraut he is competent 
to pass a sentence of imprisonment exceeding one month. 

The opinion of the Bench was as follows :— 

Hartnoll, Offg. C. J.—-The question referred to us relates to: 
Section 488 (3) of the Code of Criminal Procedure and is 
“whether when a Magistrate issues a warrant ‘for arrears of 
maintenance for more than one month and when the allowance: 
for more than one month remains unpaid after execution of the © 
warrant he is competent to pass a sentence of imprisonment 
exceeding one month.” The sub-section is as follows: “If’ 
any person so ordered wilfully neglects to comply with the 
order, any such Magistrate may, for every breach of the order, 
issue a warrant for levying the amount due in-manner herein- 
before provided for levying fines, and may sentence such 


person, for the whole or any part of each month’s allowance 


remaining unpaid after the execution of the warrant, to impri-. 


pe ae 


“sonmient fora term which may extend to. one month or until 


payment if sooner made.” Then follows a proviso which it is. 
not necessary to set out. The part of the sub-section | have 
set out agrees with the corresponding sub-section of the Code- 
of Criminal Procedure (Act X of 1882) which preceded the- 
Code now in force except that the words “or until payment if’ 
sooner made” are new. The meaning of the words in the 
sub-section of Act X of 1882 has been considered in the: 
following cases: Q. E.v. Narain (2), Ailapichai Ravuthar v.. 
Mohidin Bibi (3), Bhiku Khan v. Zahuran (5), Ma Me Mea 
v. Mra Tha Tun (1), and Maung Po v. Ma Myit (4). 


(2) (1897) 1. L. R. 9 All, 240. (5) (1897) I. L. R., 25 Cal., 291. 
(3) Miso) I. L. R.20Mad.,3. (1) P.J.L.B., 316. 
(4) 1 U. B. R., 1902-03, Criminal Procedure, 3. 
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The Allahabad Court found that where a claim for accumu- 
lated arrears of maintenance for several months arising under 
several breaches of an order for maintenance is dealt with in 
-one proceeding and arrears levied under a single warrant, the 
Magistrate acting under section 488 has rio power to passa 
‘heavier sentence in default than one month’s imprisonment as 
if the warrant related to a single breach of the order. This 
view was followed tn, the Burma case of Ma Me Mav. Mra Tha 
Tun; vut it was dissented from in the Madras and Calcutta 
-cases which I have quoted. In the Madras case it was held 
that the imprisonment provided by section 488 in default of 
payment of maintenance is not limited to one month and that 
the maximum imprisonment that can be imposed is one month 
for each month’s arrears and if there is a balance representing 
the arrears for a portion of a month, a further term ofa 
month’s imprisonment may be imposed for such arrear. In 
‘this case an earlier case of the Madras High Court was con- 
sidered and it was pointed out that the wording of the Criminal 
‘Procedure Code which was in force when it was decided (Act 
XXV of 1861) in the section of it corresponding to section 488 


of Act X of 1882 differed from the wording of the latter 


section. As I have remarked the Calcutta case fellows the 
Madras case. The Upper Burma case does riot seem to be one 
in which any definite conclusion was arrived at. 
~My. own. view is that the meaning of the. words of the section 
is not too clear. At first I was inclined to hold the view taken 
“by che Madras and Calcutta High Courts, as the words “ may 
.sentence such person, for the whole or any part of each month’s 
_allowance remaining unpaid after the execution of the warrant 
to imprisonment for a term which may extend to one month” 
at first sight would seem to mean that a month’s imprisonment 
-can be inflicted in respect of each month’s arrear remaining 
unpaid or in respect of any portionof a month’s arrear remaining 


anpaid. But I can see that another view can be taken as to the. 


-meaning of the words. Looking at the meaning of the word 
“each” I see that the Century Dictionary gives it as “each, 
every One, any one—being either or any unit of a numerical 
saggregate consisting of two or more indefinitely.” Without 
saying that each hasa plural meaning, it clearly may when used 
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in a sentence refer to more than one. For instance when we: 
say : “Each part of the engine is in order,” this is equivalent to- 
saying: “ All parts of the engine are in order.” The words in 
the sub-section “for the wholé or any part of éach month’s 
allowance remaining unpaid” may therefore be read as meaning 
possibly “for the whole or any part of every month’s: or, all 
months’, allowance refnaining unpaid” whére the arréars 
remaining unpaid are for a period exceeding a month. Reading. . 
the words in this way it may be that the legisl.tufe intended 
thatthe term of imprisonment to be awarded should extend to 
a period of one month only in respect of all arrears due after: 
the execution of the warrant, whether they amount to several 
months, or portions of several months’, allowance remaining. 
unpaid or to a portion of a single month’s allowance remaining 
unpaid. As I consider the words doubtful and not’ ‘clear, the: 
benefit of the doubt must be given in favour of the subject and 
I would answer the question as follows :— 

“When a Magistrate issues a warrant for arrears of main-. 


- tenance for more than one month and when the allowance for- 


more than one month remains unpaid after execution of the 


warrant, he is not competent to pass a sentence of imprisonment 


exceeding one month.” 

Ormond, J.—The maximum sentence which mav be imposed 
on.any one occasion - under section 488, Criminal Procedure 
Code, is in iny opinion one ‘month. © ‘One warrant only should be 
issued for levying the amount of arrears due at the time of the 
application for the warrant. The section means I think, 
that for successive defaults under one order for monthly pay- 
ments of maintenance the defaulter Gif able to pay) may on 
successive occasions be sentenced to imprisonment for a term 
not exceeding one month, whenever a warrant is applied for 
and issued and the arrears then due are not realized :—Whether 
the amount remaining unpaid on each occasion is as much as. 
one month’s maintenance or not. The defaulter could be 
imprisoned for one month although only-a portion of a month’s. 


allowances remained unpaid under one warrant; and he cculd 
‘be imprisoned again for one month under a subsequent warrant: 


‘although a portion only of another month’s allowance remained. 


sinpaid. But there is nothing to shew that more than’ ore: 
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warrant should issue on one occasion for the recovery of 
several months’ arrears :—On the contrary, “The Magistrate 
may, for every breach of the order, issue a warrant for levying 
the athount due;” i.e. the Magistrate may issue one warrant 
for levying the amount due, undér the order, to the applicant at 
the time of the application. The section séems to comtem- 
plate application, being fnade for a warrant upon each occasion 
of default, without delay, so that not more than one month’s 
maintenance -would be in arrear; though the applicant is not 
debarred from applying for a warrant for the recovery of all 
arrears up to date. I <scan find nothing to support the conclusion 
that the section authorizes one month’s imprisonment for every 
month’s arrears, when one warrant is issued for the recovery of 
several months’ arrears:—To arrive at such conclusion, the 
words, “ for the whole or any part of each month’s allowance 
remaining unpaid after the execution of the warrant,” must be 
read as if they were :—“ for each whole month’s allowance 
remaining unpaid after the execution of the warrant and (not 
‘or’) for any part of a@ (not ‘each’) month’s. allowance as 
remaining unpaid.” It could then be said that the words “ for 
each month’s allowance,’ contemplated a case where the 
amount remaining unpaid is equivalent to several months’ 


allowance, and show that in such a case, a proportionate 


sentence of imprisonment exceeding one month may be 
imposed. If the’ words~are~ read as being:—‘For each 
whole month’s alfowance’ and: for ainy= part of each “month’s 
allowance remaining unpaid after the execution of the 
warrant’; the words “any part of each month’s allowance” 
would shew that if the words of the section referred to the 
case of several whole months’ allowance remaining unpaid 
after the execution of the warrant, they must also refer to 
the case where portions of several months’ allowance 
remained unpaid after the execution of the warrant :—which 
could not be; for the warrant is issued to recover the 
amount due, and though the amount remaining unpaid might 
very well represent several whole months’ allowance, the 
balance left over unpaid could not be more than one portion 
of a month’s allowance. I read the above passage as 
meaning :—“for the whole amount or any part of a month’s 
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allowance, remaining unpaid on each occasion after the execu- 
tion of a warrant.” 

Under. section 316 of the Code of 1861 the maximum sen- 
tence on each occasion after the issuing of a warrant was one 
month’s imprisonment; and there is no indication in section 488 


of the present Cede that the maximum sentence was intended 


_ to be increased :—beyond expressly allowing one month’s 


imprisonment if the amount remaining unpaid is less than a 
whole month’s allowance. 


Before Mr. Justice Hartnoll and Mr: Justice Ormond. 
CATHERINE THADDEUS ... . . (PETITIONER.) 
(IN THE MATTER OF THE ESTATE OF GREGORY CATCHICK 
THADDEUS, DECEASED.) 

D. Dorabjee—for petitioncr. 
_ Egsgar—Assistant Government Advocate, for Government. 


Probate#£-Court-fees payable on—calculated on net value—Court 
Fees Act, section 79 I. 


The rate at which the amount payable as Court-fees on probate of a 


~ will is to be assessed must be calculated on the net value of the estate 


according to the scate laid down in Article 11 of the first schedule to the 
Court Fees Act. 


In the goods of Haniet Teviot Kerr, ae iS C.W.N., 
. followed. | 


12] 


- The: followin g reference wasmade to a Bench by Mr. Justice 
_Yoting = —., 

This is an application for probate and question arises as to 
the amount of Court fees to be paid. It has been hitherto the 


- practice of this Court to assess the duty on the net value of the 


estate at the rate applicable to the gross value of the estate. 
The same practice seems to have been followed in Calcutta, 
but the question as to its propriety was recently raised there in 
the case In the goods of Harriett Teviot Kerr, deceased (1) and 
referred by the Chief Justice for decision to Mookerjee, J., who 
after full argument decided that the duty should be calculated 
at the rate applicable to the net value. As this decision raises 
some doubt in my mind as to the correctness of this Court’s 
practice, I refer the question as to whether the rate should be 
(1) (1913) 18 C.W.N.,.121. 
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‘Calculated on the gross or net value to be decided by a full 
Bench or Bench of this Court as the Chief J udge may 
-determine. 
' The opinion of the Bench was as follows:— . 
Hartnoll, J.—The question for decision is as to the amount 
-of duty to be paid on probate of the will of Gregory Catchick 
"Thaddeus, deceased. it has hitherto been the practice of this 
‘Court to assess the duty on the net value of the estate at the 
rate applicable to the gross value of the estate; but in 
~view of the decision in the case of Inthe goods of Harriett 
Teviot Kerr, deceased>(1) the learned Judge on the original side 
has referred the question to a Bench. Section 19-I of the 
‘Court Fees Act enacts as follows: “ (1) No order entitling the 
petitioner to the grant of probate or letters of administration 
‘Shall be made upon an application for such grant until the peti- 
‘tioner has filed in the Court a valuation of the property in the 
form set forth in the third schedule and the Court is satisfied 
that the fee mentioned in No. 11 of the first schedule has been 
paid on such valuation.” This section was enacted by Act XI 
-of 1899. Schedule II] is a form of valuation. Annexure A of 
it deals with all the property of the deceased and its value. 
Annexure B deals with the amount of debts, funeral expenses, 
mortgage encumbrances property held in trust not beneficially 
‘or with general power to confer a beneficial interest.and other 
property. not subject to duty. The total shown by Annexure B 
‘which is stated as not subject to duty is then deducted from the 
total shown in Annexure A and is described as the net 
total. It is clear therefore that the duty is leviable on this net 
total. Article 11 of Schedule I lays down a sliding scale and 
‘begins “ when the amount or value of the property in respect 
‘of which the grant of probate or letters is made exceeds 
Rs. 1,000 but does not exceed Rs. 10,000 . . . 2 per centum 
on such amount or value” and proceeds “ When such amount 
‘or value excéeds Rs. 10,000 but does not exceed Rs. 50,000 
. » 2% per centum on such amount or value. When such 
amount or value exceeds Rs. 50,000 . . . . 3 per centum 
on such amount or value.’ The entries in columns 2—3 of the 
Article were enacted by Act VII of 1910. The difficulty arises 
(1) (1913) 18 C. W. N., 121. 
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in construing the words “ amount or value of the property in res= 
pect of which the grant of probate or letters is made,” as pro- 
bate or letters are granted on the gross value of the estate; but 
according to section 19-I the fee is only to be paid on the net 
value. Article 11 makes the duty payable on the gross value ; 
but section 19-I says that it is only to be paid on the net 
value. The meaning ofthe legislature seems :tome ‘to be not 
clear, and where this isso, the doubt must in my opifion be 
given in favour of the subject. For the reascns given by 
Mookerjee, J. in the case above quoted, Iam inclined to think 
that the inténtion was for the scale laid down in Article 11 to be 
calculated on the net value shown in Schedule III. The provi= 
sions of section 19-B of the Court Fées Act seem to me to 
lend support to such a view. I would therefore hold that the 
rate should be calculated on the net value of the estate accord- 
ing to the scale laid down inArticle 11 of the First schedule. In 
the present case the net value is said to be Rs. 6,232-9-7. Duty 
should therefore be paid on this amount at the rate of 2 per: 
cent. 

Ormond, J.—I concur. Schedule III of the Court Fees Act 
shews that the value of an estate isthe net value for the pur-: 
poses of taxation. I think that the words in the 2nd column of 
the First Schedule Article 11 “ Value of the property in respect of 


which the grant of probate:or letters is made:” are also intended 
to mean the net Valué~ of the estafé:—or, in other words, 


the actual or market value asa whole, of the estate which is to 


be administered ; which would be the value of the assets less the 
amount of liabilities. . 4 & | : 
Only the net value is taxed; and presumably all estates of 


the same net value are intended topay the same tax. But ifthe 


above words in Article 11 are taken to mean the gross value; 
i.e. the value of all the property that will come into the hands 
of the Executor or Administrator, without taking into considera: | 


tion the amount that must be paid out to creditors; an estate 


of the gross value of Rs. 51,000 but with liabilities to the extent: 
of Rs. 42,000 and therefore of the net value of Rs. 9,000, would 
pay a tax of 3 per cént. on Rs. 9,000, z.e. Rs. 270; whereas an 
estate of the value of Rs. 9,000 without liabilities would pay only” 
2 per cent, i.e. Rs. 180. © | 
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Before Mr. Justice Hartnolt and M+. Justice.Ormond. - 
i. CHIN AH YAING, 2: AH AYE, Petitioners. — 
‘(IN THE MATTER OF THE ESTATE OF CHIN CHENG SOON, 
DECEASED). 
Harvey—tor petitioners. 


Eggar—Assistant Government Advocate, for King-Emperor. 
Probate—no fess payable when net value as above Rs. 1,000— 
Court Feés Act, section 19 (viii). 


No Court fee cai: be levied for probate or letters of administration when 
the net value of the estate does not exceed Rs. 1,000. 


Harriett Teviot Ker1,—(1913) 18 C. W. N., 121 followed. 


Collector of Maldah v. Niroda Kamint Dassy, (1912) 17 C. W.N,, 21» 


referred to. 


The following reference was made to a Bench by Mr. 
Justice Young :— | 
- This is an application for probate in respect of an estate of 
which the gross value is Rs. 16,000 and the net value is Rs. 540 
and the question is whether any, and, tf so, what duty is payable. 
Schedule 1, Article 11 of the Court Fees Act, provides that if 
the amount or value of the property in respect of which the 
grant of probate or letters is issued exceeds Rs. 1,000 but does 
not exceed Rs. 10,000, the proper fee shall be 2 per cent. on 
such amount or value; and 24 per cent. if it is over Rs. 10,000 
and so forth on a sliding scale. ._ | 
Section 19 Vil provides that no ‘duty: is ‘payable where. the 
amount or value of the property _ in respect of which ‘the 
probate or letters shall be granted does not exceed Rs. 1,000. 
Heretofore the practice of the Court has been to construe the 
words “the amount or value of the estate” in Article 11 as being 
what has been called the gross value of the estate, and 
therefore to calculate the rate of duty on ‘such “ gross value ” 
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but only to make it payable on such part of the property as was. - 


liable to duty. The Calcutta High Court, following certain 
decisicns of the Allahabad and Bombay Courts in the recent 
case of Harriett Teviot Kerr (1), decided on the 27th August 
1913, now proposes to construe value in Article 11 as meaning. 
market value. If this construction is adopted and the term 


“sross value” seems somewhat artificial in itself and also to make 
the word “amount” tautologous, the value of an estate will be: 


(1) (1913) 18 C. W. N., 121. 
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diminished by the debts payable out of it and in the present 
case the value of the estate instead of being 16,000 will be 
Rs. 540 and consequently exernpt from duty under section 19 
VIII. The practice both of this Court and the Calcutta Court 
has hitherto been otherwise vide Collector of Maldah v. 
Niroda Kamini Dassy (2). 

The learned Judge who decided the case of Harriett Teviot 
Kerr which was specially referred under section 5 and fully 
argued stated that though the point decided in.the Collecror of | 
Maldah did not arise in that case, it might, when it arose again 
require re-examination and further consideration. The same 
remarks seem to me applicable to our own practice and to this 
case in which the point is directly raised, and I would therefore 
refer for the opinion of a Bench or Full Bench of.this Court as 
the Chief Judge may direct the question whether, when by 
reason of its debts, the value of an estate does not exceed 


Rs. 1,000, any Court Fee is payable before probate or letters 


can issue. | ; 

The opinion of the Bench was as follows !—~ 

Hartnoll, J] —The question for decision in this case is what, 
if any, duty is leviable under Article 11 of the First Schedule of 
the Court Fees Act.on an estate the gross value of which is . 
Rs. 16,000 and the ‘net value Rs. 540. The meaning and effect 
of Article 11 and section 19-I of the Court Fees Act has just 
been: considered’ by 5 me 1 Civil, Reference No. 5. of 1914, The 


meaning of Secon 19 (i) of the same Act which is: “ Nothing 


contained in this Act shall render the following documents 


chargeable with any fee:— . . . . . (viii) Probate of a 
will, letters of administration . . . . . where the amount 
or value of the propertyin respect of which the probate or letters 


or certificate shall be granted does not exceed one thousand 


rupees.” Probate orlettersare granted on the whole of the estate 
and so the amount or value on which they are granted would be 
the gross value of the estate. If therefore the gross value of the 


estate exceeds Rs. 1,000, it may be argued that there is no free- 
dom from liability to duty by virtue of section 19 (viii). But as 


(2) (1912) 17 C, W.N,, 21. 
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pointed out in the former reference, it may be that the intention 
was that the scale laid down in Article 11 should be calculated 
on the net value shown in Schedule III or in other words that 
the words “the amount or value of the property in respect of 
which the grant of probate or letters is made” in Article 11 should 
refer to the net value. If they are given that meaning in 
Article 11, it would seem to be consistent to give them the same 
‘meaning in section 19 (viii). The matter seems to me to be 
again doubtful and I would give the doubt in favour of the 
subjeet. Where therefore the net value of a property in respect 
of which probate or letters is granted does not exceed Rs. 1,000, 
I would hold that the probate or letters are not chargeable with 
any fee- So 
In the present case therefore J would hold that no fee is 
chargeable. _ . : 
Orinond, J.—Exactly the same arguments apply in this case 
as in Civil Reference No. 5 of 1914. Having held in that case 
that the words in Article 11 of the First Schedule of the Court 
Fees Act:—“ Value of the property in respect.of which the 


grant of probate or letters is made’, mean the net value of the 


estate, the same construction must be placed upon those 
words in section 19 (viii) of the same Act. | 

In my opinion, therefore, section 19 (viii) states that probate 
of a will or Jetters are not chargeable with any fee under the 


Court Fees Act where -the.value of the assets less the amount: 


| of liabilities is Rs. 1,000 or less. _ 
--Moreover there is no provision under the Court -Fees Act 


which renders such probate or ietters chargeable with any fee;. 
for under our decision in Civil Reference No. 5 of 1914,. 
Article 11 would not apply ina case where the value of the 


assets less the amount of liabilities is Rs. 1,000 or less. 
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Before Sir Henry Hartnoll, Officiating Chief Judge 
and Mr. Justice Young. 


CHIT MAUNG os Oh ‘MA YAIT. 2. MA NOO. | 


Gilesfor appellant. 
N. M. Cowasjee—for Ist respondent. 
A.B. Banurjee—for 2nd respondent. 


Administration—esiates of persons of mixed Hindu Indian and 


Burmese descent—Indian Succession Act not applicable—Probgte and 


Administration Act, sections 23 and 41. 


' As the powers of an administrator are different under the two Acts, a 


Court granting letters of administration should be careful to state whether 


letters are granted under the Probate and Administration Act or the Indian 
Succession Act. The term ‘‘ Hindu in section 331 of the Intlian Succession 
Act is denominative of a religion and not of a race. A person who had a 
Hindu father and Burmese Buddhist mother and who although he wor- 
shipped at Buddhist pagodas and observed Buddhist fasts and festivals is 


admitted to have professed the Hindu religion is for the purposes of the 


Succession law a Hindu, and the Act applicable to the administr ation of his 


estate is the Probate and Administration Act. 


Letters of administration to the estate of such a person would normally 


be given to his eldest son, but circumstances may justify a Court in 
preferring some other person interested under section 341, Probate and 


Administration Act. 
Dagree v. Pacotit San Jao, (1895) 1. L. R. 19 Bom., 783 followed. 


_ Hartnoll, Offg. C. J—Ma Yait has been given letters of 


administration to the estate of her deceased husband, Maung 
‘Ohn Ghine. Her.son, Maung Chit Maung, disputes her right to. 


have them. — 
It has‘tiot been settled whether letters should issue under 


‘the provisions of the Indian Succession Act, 1865,.or under the 
provisions of the Probate and Administration Act, 1881, as it 
has.not been decided whether Maung.Ohn Gaine was a Hindu 
within the meaning of section 331 of the Indian Succession Act. 


As a matter of fact the record shows that letters have been 
issued in the form provided for the Probate and Administration 


Act. Maung Chit Maung contends that his father was a Hindu, 
that letters should be issued under the Probate and Adminis- 


tration Act in which case he would have first claim to them, a 
claim that should not be passed over in favour of another with- 


-out adequate cause. Ma Yait contends on the other hand that 
cher deceased husband was not a Hindu within the meaning of 
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section 331 of the Indian Succession Act and therefore that 
that Act applies to his estate. 

Maung Ohn Ghine is described by Ma ‘Yait as being a 
member of the community of mixed Hindu and Burmese 
‘descent known as Kales professing the Hindu religion. She 
ee women and_says tbat U Ohn hice and all the 
members of the community also worshipped at the pagoda, fed 
‘the pongyis and observed Buddhist fasts and. festivals. 

_ think thet it,must be definitely decided as to which Act is 
applicable. If Maung Ohn Ghine was a Hindu, section 150 of 
‘the Probate and Administration Act renders it imperative that 
that Act should be applied to the administration of his estate. 
If he was not, section 2 read with section 331 of the Indian 
‘Succession Act equally renders it imperative that this latter 
Act should be applied to the administration of his estate. The 
powers of an administrator are different under the two Acts. 
‘The rules as to succession are different according to Hindu 
law and according to the Succession Act. If the administrator 
has letters under the Indian Succession Act, the estate must be 
divided according to the rules Jaid down in it; if the letters are 
under the Probate and Administration Act, the distribution 
‘must be in the present case according to the rule of Hindu 
law. No authorities were quoted at the hearing as to which 
Act was applicable in- this case; but it was contended by 
‘respondent’s counsel that Maung Ohn Ghine Caiinot bé held to 
be a Hindu within the meaning of the two Acts inasmuch as 
he was not a pure Hindu by birth—that as his paternal 
ancestor, who was a Hindu, cohabited with a Burman Buddhist, 
‘the issue of that union and their descendants ceased to be 
Hindus—that persons can profess to be Hindus and yet be 
-outside the pale of Hinduism. The subject was discussed in 
‘the case of Dagree v. Pacotiti San Jao (1) and I can sée no 
good reason for differing from the reasoning followed in that 
case. I would follow it and.in that it is admitted by Ma Yait 
that Maung Ohn.Ghine professed the Hindu religion, I would 
wtule, that the Probate and Administration Act (V of 1881) 


(1) (1895) I. L. R. 19 Bom., 783. 
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1933. applies to his estate and that the letters issued to administer it: 
must be held to be issued under the provisions of that Act. 
oe The next point to be considered is whether in view of .this: 
peak decision, Maung Chit Maung should not be preferred to his. 
mother, Ma Yait. According to section 23 of the Probate and 
Administration Act the ordinary rule is that letters should 
issue to any person who according to the rules for the acminis-. 
tration of the estate of an intestate applicable in the case of 
such deceased would be entitled to the whole_or any part of: 
such deceased’s estate; but section 41 of tke vict allows an 
exception to be made. In the ordinary. course Maung Chit 
Maung should be given the letters; but Ma Yait objects to his. 
having them on the ground that he forfeited. Maung Ohn 
Ghine’s confidence and that he has been foolish and extra- 
vagant. He on the other hand urges that his mother should 
not have them as she is trustee under a settlement: that was. 
made by Maung Ohn Ghine which is invalid according to Hindu 
law, and that if she is administratrix, she will not take measures 
to have it set aside. It is a fact that he was not appointed a 
trustee of the settlement by his father and this goes to support: 
Ma Yait’s allegations against him. The other two adult sons, 
Maung Maung and Maung Aye Maung, wish their mother and 
sister to administer the estate and not Maung Chit Maung.. 
Statements made by them in England have been filed to this. 
effect. - The learned Judge on the. Original Side has noted that 
Ma Yait is supported by all the mernabers. of the family except. 
Maung Chit Maung. Under the circumstances therefore I see- 
no good reason for withdrawing the letters from Ma Yait. | 

1 would therefore dismiss the appeal, but in doing so would 
expressly rule that the letters are granted under the provisions. 
of the Probate and. Administration Act and that that Act will 
govern the administration of the estate. 

I would also order that the costs of both parties to this. 
appeal shall come out of ‘the estate. I would allow to each 
party a counsel’s fee of two gold mohurs. | 

Young, J —This is an appeal from a decision of the learned. 
Judge on the Original Side granting letters of Administration . 
of the estate of the late Maung Ohn Ghine to one Ma Yait, his. 
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The main grounds of appeal are that the learned Judge 
should have decided whether the application for letters were 
to be dealt with under the Indian Succession Act or under the 
Probate and Administration Act, and should have decided that 
he was a Hindu and that the administration of his estate was 
governed by Hindu Law and the Probate and Administration 
Att, and should have held that the apnellant who is the intes- 
tate’s eldest son had the best right to administer the estate. 
The respondent urged that thé deceased was not a Hindu in 
the strict sense, that the Succession Act applied and that under 
it the widow had the preferential claim. The respondent’s 
contention that Maung Ohn Ghine was not a Hindu. in the 
strict sense has to be considered in the light of her own 
affidavit, which states that he professed the Hindu religion. 
Section 331 of the Succession Act provides that that Act shall 
not apply to the property of any Hindu, Mahomedan or 
Buddhist, and it has been repeatedly held both in Bombay and 
Madras that the term Hindu as there used is denominative of 
a religion and act of a race. Vide Dagree v. Pacottt and cases 
there cited. Section 2 of the Probate and Administration 
Act provides that Chapters 2—13 of that Act shall apply to all 
Hindus, Mahemedans and Buddhists dying after April 1st, 
1881. The term “Hindu” must obviously be:given the same 
construction in each Act and therefore on respondent’s own 
‘affidavit, 1 would hold that the ‘Probate ‘and - Administration 
Act applied’ and not the Sticcession Act. If this Act applies 


lettcrs under section 23 may be given to any person who 


according to the rules for the distribution of the estate of an 
intestate applicable in the case of such deceased would be 
entitled to the whole or any part of such deceased’s estate, and 
when several such apply it is in the discretion of the Court. to 
grant it to any one or more such persons. The applicants were 
the widow and a daughter of the deceased on the one hand and 
the eldest son on the other. In my opinion according to the 
ordinary principles of Hindu Law a widow where there are 
sons is entitled to maintenance during her life and a daughter 


under the same circumstances to maintenance till her marriage: 


out of the estate, but neither can, [ think, be said to be entitled 
to the estate or any part of it within the meaning of section 23. 


1913. 


CHIT Miose 


MA Yar. 


1913. 


bd gre 


Cut Maunc 


2 
Ma Yarrt, 


Seite: 


366 LOWER BURMA RULINGS. [ yOu. 


The widow states that her husband was of mixed Burmese 
and Hindu descent and was a member of a community called 
Kales, which according to her has heretofore not followed 
any fixed law of inheritance but in which the children divide 
the property (which in other cases has been small) as they think 
best. Succession amongst Hindus is intimately connected 
with religion, but it may be that a custom at variance with the 
ordinary rules of succession might be proved. Even if it were | 
proved however, it seems that ‘under it she <s widow has to 
depend on the childrens’ sense of duty and is not entitled as 
widow toa share of the estate so as to enable the Court to 
exercise a discretion in her favour under section 23, which 
apparently refers only to persons entitled to share. Section 41 
however provides that the person who would, ordinarily be 
entitled may be superseded where such a course ‘appears to 
the Court to be convenient and I cannot shut my eyes to the 
facts that the intestate in his life-time made a settlement of 
his property which was not only large in itself but was large in 
proportion to the rest of his property, and that he selected his 
wife and daughter to be the trustees to manage such settlement, 
but not his eldest son, and that all the other members of the 
family desire that she, and not he, should administer the residue. 
Her affidavit in respect of bs unfitness is not so specific as it 
should be, but he is very young and there certainly seems 


reason. to question his fitness and Capacity. The section .in 


question is wider than the analogous section of the English 
Probate Act of 1857, and on the whole I see no reason to set 
aside the order of the lower Court though for the reasons 
already stated I consider that letters should issue expressly 
under the Probate and Administration Act. I also concur in 
the order as regards ‘costs. 
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Before Mr. Justice Hartnoll, Offg. Chief J udge and 
Mr. Justice Twomey. 


1. PALANEAPPA CHETTY, 2. KUMARAPPA CHETTY, 
38. CHOKALINGAM CHETTY, 4, ALLAGAPPA 
CHETTY, minor by his next friend the 1st appellant. All 
carrying on business under the name and style of P. L. P. 
Firm v. 1. M.S. SOMASUNDRAM CHETTY, 2, V. E. 
NK. R. M. A. Firm by their duly ~ constituted agent 
Mayappa Cuetty, 3. P.L.P. SUBRAMANIAN CHETTY, 
4. SAMINATHEN CHETTY alas PALANIAPPA 

| N.S. Aiyer—for appellants. » 
Execution proceedings—satisfaction of decree out of Court— 


failure of jgudgment-debtor to apply to Court executing "decree to 
record satisfaction.—Section 47, Civil Procedure Code. 

The 2nd respondent obtained a decree for Rs, 8,890 in the District Court 
of Ramnad against the plaintiff-appellants’ firm and having got the decree 
transferred to the District Court of Pegu was getting it executed in the 
latter Court. The plaintiff-appellants allege that the decree had been 
adjusted out of Court by the payment of Rs. 6,600 and sued in the District 
Court of Pegu for a declaration that the decree passed in the Ramnad Court 
had heen satisfled and could no longer be executed. The District Court 


rejected the plaint. 
Held,—on appeal that the relief claimed obviously fell within the 


terms of section 47 of the Civil Procedure ood and the paint was rightly 
rejected. 

Azizan v. Matuk Lal Sahu, (1993) I. io R:, 21- Cal.; “437: tae 
Narandas v. Kishordas-Devidas and others, (1896) a R: 22 Boni.; :463 ; 
Bairagulu and another v. Bapanna, (1892), 1.L.R., 15 Mad., 302; 
Muung Myaing v. Maung Shwe Hmon, P. J. L. B. 621 followed. 

Hartnoll, Offg. C. J.—Plaintiff-appellants sue respondents 
under the following circumstances. They state that they 
and the 3rd and 4th respondents are partners in the firm of 
P, L. P. carrying on business at Pegu, that on the 29th Septem- 
ber 1911 the firm of V. E.N. K.R.M. A. (2nd respondent) 
obtained a decree for .Rs. 8,890-2-5 against the P. L. P. firm in 
a suit filed in the Ramnad Court at Madura, that the decree 
was subsequently adjusted by a payment of Rs. 6,600 in conse- 
quence of an arrangement made between M. A. R. R.-M, 
Annamalai Chetty,.the 3rd respondent, and the V.E.N.K.R.M.A. 
partners, the payment being made by Ist respondent as agent 


Crotl First 
Appeal 
No. 157 of 
1913. 


December 
10th, 1913. 


t emmmnietemmiened 





1913. 
“? PALANE- 
APPA aia 


MM “S, 

SomMa- 
SUNDRAM . 
.CHETTY. 


ed 


368 LOWER BURMA RULINGS. Pvoty 


of the M.A. R.R.M. firm to the V. E.N. K.R.M.A. firm on 
the 31st January 1912, that the 3rd respondent has repaid the 
Rs. 6,600 to the M. A..R. R. M. firm out of monies belonging to 
the P. L. P. firm, that the V.E.N.K.R.M.A. firm has-not 
certified the adjustment of the decree passed at Ramnad to 
that Court, that as the result of misunderstandings between 
appellants and respondents three and fcur the third respondent 
in collusion with the V.E. N. K.R. M. A. firm and M. A.R.R.M. 
Annamalai Chetty got the Ramnad decree fraudulently trans- 
ferred by the V.E.N.K.R.M.A. firm to the first respondent, the 
agent of the M.A. R. R. M. firm, and that the first respondent 
applied to the Ramnad Court to be recognized aS the assignee 
of the decree and for a transfer to the Pegu Distr: ct Court, and 
is now proceeding with the execution in the latter Court. The 
appellants pray for a declaration that the decree passed in the 
Ramnad Court has been satisfied and can no longer be execut- 
ed. The District Court rejected the plaint and so this appeal 
has been laid. Order XX!, Rule 2, deals with payments out: of 
Courtin satisfaction ofa decree. It lays on decree holders the 
obligation of certifying such payments to the Court and 
allows the judgment-debtor to apply for the recording as certi- 
fied of such payments. The rule then lays down that sucha 
payment which has not been certified or recorded as certified 
shall not be recognized by any Court executing the decree. 


Section--47 of the Code says: “AL 1 questions arising hetween 
the parties. to. the suit. in which the: decree was passed or their 


representatives and “relating to the execution, discharge or. 
satisfaction of the decree, shall be determined by the Court 
executing the decree and not by a separate suit.” The present 
suit most certainly deals with a matter relating to the satisfac- 
tion of the Ramnad decree, for the appellants rely onan alleg- 
ed. uncertified payment of Rs. 6,600 which they say satisfied it. 
The relief asked for is a declaration that the decree has been 
Satisficd and can no longer be executed. This relief is one 
that comes directly within the terms of section -47 which 
expressly enacts that it must not be determined by separate 
suit -but-in the execution proceedings. 

. The law has been discussed in many cases and the view F 
hold has been followed in the following cases Azizan v. Matuk 
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Lal Sahu (1), Laldas Narandas v. Kishordas Devidas and others 
(2), Bairagulu and another v. Bapanna (3). In the case of 
Maung Myaing v. Maung Shwe Hmon (4), it was held that the 
proper remedy in acase like this was by a separate suit for 
damages and the decision does not conflict with the Calcutta 
case quoted above. This is not a suit for damages but one to 
_restrain the decree frem being executed. : 

It was then’urged that in any case the plaint should not 
have been rejected. There was in my opinion no other course 
open to thevudze. The suit was barred by section 47 of the 
Civil Procedure Code. 

I would dismiss the appeal. 

Twomey, J.—I concur. 


(1) (1893) I. L. R. 21 Cal., 437. 
(2) (1896) I. L. R. 22 Bom., 463. 
(3) (1892) I. L. R. 15 Mad., 302. 
(4) P. J. L. B., 621. . 
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ABETMENT OF OFFENCE—-S. 3, Whipping Act, 1909—s. 109. Ludtan Penal 
Code—See OFFENCE, ABETMENT OF— ° “i ae 63 


ACCIDENT— Clause exempting promisor firm lability for breach of contract ix 
case of—negligence of promtsor causing accident. Maxim ‘* Causa proxima 
non remota spectatur” not applicable zn seuch cases. 

Defendant undertook to deliver to plaintiff a certain quantity of rice on 

a certain date, oné clause of the contract being ‘‘ accidents to machinery.... 
always excepted.” The defendant’s machinery broke down and he was un- 
able.to make delivery. Plaintiff sued for damages and defendant sought to 
excuse. himself from liability therefor under the clause above quoted. It was 
proved that the breakdown of the machinery was due to the negligence of the 
defendant. 

ffeld,—that, although the proximate cause of the defendant’s failure to 
carry out his contract was the breakdown of his machinery, yet the defendant 
‘could not be excused -from liability under the exempting clause, as the origi- 
nating cause was his own negligence in regard thereto. 

Wilson v. Xantho, (1887) L.R. 12 A.C., 503; .Grzl7 v. The General Iron 
Screw Collzer Company, (1866) L.R. 1 C.P., 611, referred,to. 

Moosajee Ahmed & Co. v. Bun Swee Soon & Co. 105 


ACTION FOR SLANDER—S¢e SLANDER | oe “ 7° ae. = 86 


ADMINISTRATION—estates of persois of mixed HinduJndian and Berney. descent. 
—Indian Succession Act not applicable.—Probate and Administration Act, 
S$. 23 and 41. 

As the powers. of an administrator are different under the two Acts, a Court 
granting leiters of administration should be careful to state whether letters 
are granted under the Probate and Administration Act or the Indian 
Succession Act. The term ‘*‘ Hindu” in section 331 of the Indian 
Succession Act is denominative of a religion and not ofa race. A person 
who had a Hindu father and Burmese Buddhist mother and who although 
he worshipped at Buddhist pagodas.and observed Buddhist fasts and festivals 
is admitted to have professed the Hindu religion is for the purposes of the. 
Succession law a Hindu, and the Act applicable.to the administration of his 
estate is the Probate-and Administration Act. 
ietters of administration to the estate of such a person would normally be- 
given to his eldest son but circumstances may justify a Court im preferring: 
some other person interested under section 41, Probate and Administration 
Act. 
Dagree v. Pacottt San Jao, (1895) 1.L.R., 19 Bom., 783 followed. 
Chit Maung v. Ma Vat .. a we os oo 362 


ADMINISTRATOR—Sale by, without consent of Court—who ts person interested— 
Probate and Administration Act (V of 1881), s. 90 (4). | 
The property referred to in sub-section (4) of section 90 of the Probate. and 
Administration Act is immoveable property, and a creditor to the estate of a 


5 | INDEX. 


deceased person is not interested in his property Within the, meaning of that 
sub-section unless he has a charge uponit. _ 
E Mev. Ma k 2s iu 8 ies oe 


ADMINISTRATOR, SALE BY—without permission of the Court—setting aside of—by 
a creditor of the deceased—plea of bona fide purchase Srom vendee-—Probate and 
Administration Act, section 90, meaning of expression ‘person interested tn 
the property.” 

A creditor of a deceased person who has attached his property it in execution 
of a decree is a person ‘‘ interested in the property ” uf such person withia the 
meaning of section go of the Probate and Administration Act, 1881 and, as 
such, isentitled to avoid a'sale made by the Administrator without the 
previous permission of the Court. But he must s2ek to do so within a reason- 
able time. . 

It matters not that the property has been already repurchased by a third 
party in good faith from the vendee, always provided that the creditor seeks 
-to avoid the original sale in a reasonable time. 

Jagobandhu Dey Poddar vy. Dwarika Nath Addya (1896), ILL.R., 33 Cal., 


446, distinguished. ° 
" | 
Ma Nev. On Hntt af ng Mc. i i 

AGREEMENT BETWEEN PARTINS—constetution of a trust—leeal and proper use of 

the term—See CRIMINAL BREACH OF TRUST és dais ost 
AGREEMENT MAY BE FILED IN THE DISTRICr COURT ONLY—s. 28, “Legal 

Practitioners Act, 1879—See LEGAL PRACTITIONERS ys ane 
AMENDMENT OF ERRONEOUS DECREE—S. 152, Czvel Procedure Code, 1908—See 

DECREE ° . ee? " ee » @¢ of 
ANTE-NUPTIAL AGhveuane pani undertaking to live with mye S parents— 

See—MUHAMMADAN LAW a ce . oie 
APPEAL, REPRESENTATION OF, DULY STAMPED AFTER DISMISSAL OF APPLICATION 

TO APPEAL AS A PAUPER—Sée PAUPER APPEAL sts ae ae 
“APPEAL TO KING AND COUNCIL—s. 110, Czvzl Procter Code, 1908— Sze 

CIVIL PROCEDURE i as ee es ‘e 
APPEALs—Second—Civil 2: ccedure—fpleadings tn Civil Procedure Code, 1908, 

$. 100. 


The pleadings in Second Appeal should refer only to the findings of the 
_lower-Appellate Court and not to those of the Original Court. 


SK. Sibramoniin Pillay v-P. Govindasami Pillay ee > oe 
-APPEALS;-- HOW - MADE-—.S¢e- PROVINCIAL “INSOLVENCY ACT, 1907, SECTION 
46 7 ee *¢* ee ae se 


APPLICATION UNDER WORKMEN’S BREACH oF ConTRacT Act, 18590. EFFECT 
OF DISMISSAL FOR DEFAULT OF-—See WORKMEN’s BREACH OF CONTRACT 
ACT, 1859 -~°@ ae =* ee * ee 

ASSESSMENT OF —o12 buzldings, machinery—Burma Municipal Act, 1898, s. 46, 
sub-s, (1) avd (4), sec. 72—See TAx Si e oa es 

ASSIGNMENT OF CONTRACT—when benefit of a contract may be asstgned—~ Transfer 
of Property Act, 1882, ss. 3,130-—See CONTRACT .. Si ee 

ARBITRATION AWARD—Order refuszieg to file not a decree—how Jar appealable— 


Civil Procedure Code, s. 104. é 
An order refusing to file an award in an arbitration without the intervention . 


of the Court is not a decree. An appeal lies against that order, but the order | 


of the Appellate Court on appeal is final.’ | 
Ma Kyaing v. Shwe Thin cae a a | 2d 
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BaiLor AND BAILEE—Azre | and Benase agreement—Créminal - Breach oF = 


Trust—See CONTRACT oe ae ag ee ps 
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BANK BALANCE SHEET—/alse statements tn—responsibility of directors for— 


Chiating—constituents of—, continued decett—Indian Penal Code,. s. 420. 
Charge—amendinent of —, 
Misdtrection of jury—distinction between “ presumptions” and ‘‘ inferences” 
sugeested to the jury. 

Sentences—cumulative—in same trial—distant offences--Indian Penal 
Code, ss. 71, 420, Criminal Procedure Code, 5. 35. 

The three accused were charged with cheating three persons and thereby 
dishonescly inducing them to hand over property in that they induced these 





three persons to deposit money in a Bank of which two of the accused were 
_ Directors and o:.e the Manager by pabiishing a false balance sheet. 


The Presiding Judge at the Sessions trial amended the charges by adding 
the indictment inat <hey had kept the Bank open as a going concern after it 
had ceased to be solvent, on the ground that the mere publication of the 
false balance sheet did not constitute the whole of the inducement: to deposi- 


‘tors. Thejury convicted all three accused of the offences with which they 


were charged and the Judge sentenced them to a separate term of imprison- 


-ment in respec. of each charge of cheating, z.¢., in respect of each of the 
. three deposits. ae 


Certain points of law were then raised and a reference was made to a Full 


Bench under Section 434 of the Code of Criminal Procedure, the accused 


pleading (ze aZza) that 
(1) they had been prejudiced by the amendment in the charges, for the Jury 
might have found some, at least, of them guilty merely because they kept the 
Bank open after it had become insolvent ; and the addition let in irrelevant 
evidence of facts subsequent to the issue of the alieged false balance sheet ; 
(2) that they had been led to believe, from the exhibits prepared by 


the prosecution, and by the conduct of the prosecution, that the falseness 


of the balance sheet consisted in its not exhibiting in an ‘‘ interest 


Suspense account” interest due on bad and doubtful debts, and in reckoning 


_.such interest as divisible profit in the ‘‘ profit and loss” account ; in the omis- 
sion to mention that 5 lakhs of Government paper included among the assets 


were pledged with another Bank ; and the ‘‘ manipulation” of the ‘‘ contingency 


‘fand” provided for meeting bad and doubtful debts, whereas according to 


the summing up the guilt of the accused depended toa gzveat extent on the 


classification as ‘‘ good” of the przzczgal of debts ; a case which took them by 


. Surprise-and which they were thercfore not in a position to meet ; 


'-<".(3)-that the consecutive sentences were illegal, in that the three deposits 


J 


followed on_ only-a single act-of deceit alleged, namely the publication of a 
false balance sheet in August 1911. , = 
fleld—({t} as regards the amendment of the charges that, inasmuch as the 


_ judge explicitly laid down asa direction of law that the Jury were not to find 


the accused guilty of cheating unless they were convinced that the balance 
sheet was false, the amendment was not illegal ; and, as regards the rele- 
vancy of the evidence of facts subsequent to the issue of the balance sheet, 
facts showing that, after such issue, and up to:the time when the deposits 


.in question were made, the position of the Bank became worse, were 


relevant as indicating the continuation of the deceit. practised on the public 
up to the time when the Bank accepted the deposits, and that the accused 


‘were not prejudiced by the admission of this evidence ; 


(2) as regards the allegation that the accuse1 were taken by surprise by 
the emphasis laid towards the end of the trial, on the alleged false classifi- 


cation of the principal of bad or doubtful debts in the balance sheet,—that 


the prosecution had, both in the committal proceedings and in the course 


of the trial, made it clear that they challenged the truth of this classifice- 


i 
_ 


ea 


deposit constituted a distinct offence within the meaning of section 35 of 


tion, and the defence had actually produced rebutting evidence on this 
point; ; 
(3) as regards the legality of the sentences,—that the accepting of each 


the Code of Criminal Procedure and that the cumulative senterces were 
legal. - 3 _ | . 


PAGE 


1¥.. INDEX. 


Dovey v. Cory, (1901) A. C. 477; distinguished. 
G. S. Clifford v. King-Eniperor - es ai ie 


BENAMIDAR— Real purchaser's right to sue—Civil Procedure Code, s. 66. 
Plaintiff purchased a piece of land at an auction salein execution of a decree 
in 1902 through the ist defendant her son-in-law, and though the sale certifi- 


cate was issued in his name, she had been i In possession ever since, The Ist 


defendant a year before institution of suit transferred th2 Jand tc the names of 
bis children. The plaintiff sued for a declaration, of ownership. : 
Held,—that despite section 66 of the Civil Procedure she shedld be given a 
decree declaring that she was entitled to possession as against the defendants. 
Sasti Churn’ Nundi v. Annopurna, (1896) 1.L.R., 23 Cal., 699 fol- 
lowed. 


Bishan Dial and 1 v. Ghazti-ud-Din, (1901) I.L.R., 23 All., 175, 


referred to. 


Myat Gale v. San Tha ae og . = 
BONA FIDE INCUMBRANCER IN POSSESSION WITHOUT. NOTICE OF PRIOR CLAIM 
moveable property—see MORTGAGE ~.. > “% is 


BONA FIDE PURCHASE, PLEA OF, FROM VENDEE—robate and Administration Act, 
5. 90, meaning of expression ** person. interested in the property "—See ADMI- 


.NISTRATOR, SALE BY se oe = ee is 
BREACH OF CONDITION, NECESSITY OF A DEFINITE FINDING AS TO—SS. 327, 339, 
Criminal F3 ocedure Code, 1898 —See PARDON, TENDER OF— .. 


BREACH OF CONTRACT IN CASE OF ACCIDENT, CLAUSE EXEMPTING PROMISOR 
FROM LIABILITY FOR—wnegligence of pr oNi~sor causing accident, maxine 
“causa proxima non remota spectatux” not sia tv such cases—See 
ACCIDENT oe we os re 


BREAK OF JOURNEY—vzecesszty jer ee "2 fi esh eee See TRAMWaYS Act, 
| 1286 as : 





fBuDDHIST LAW : Divonte—snee act of ‘paitip eens “Mingyi’s Disest, 


Vol. Lf., para. 303. 


Under Burmese Buddhist Law. a.divorce (on the terms of a divorce by. 


mutual. agreement) mav be allowed toa wife on proof of a single act of 
are on the part of the husband. 

Ma Einy. Te Naung, 5 L.B.R.,-87, in part diaperaveaie 

* Ma Gyan v. Su Wa, 2 U-B.R., (1897- 1)-28, approved, . 


Me. Kin Lat vi Ba Sa, 2 ULB. R., (1904- 06). Buddhist iw x Divorce; ; 


33 ; Lon Ma Gale-v. Maung Pe, 5: L.B.R.; 114 3 referred to; 
"Po Han v. Ma Talok - a. ae 


BUDDHIST Law: i cee Of marriage—clain of ia: 
absence of filtal relationship. 
A Burmese Buddhist died leaving a widow and one child by a former 


(divorced) wife. The latter had not, since the divorce of her mother, 


resumed filial relations with her. father. 
fleld,—that under the circumstances. the whole of the property brought to 
or acquired under the second marriage devolved upon the widew. - 

Further 4e/d,—that on the death of the widow the child by the former wife 
was not entitled (under these circumstarices) to any share in her estate as 
against the widow’s nephews and nieces. 

Ma Yiv. Ma.Galé;6L.B.R:, 167, followed. 

Mi Nyo v. Mi Nyein Ti ha, 2 U.B.R. (1904—1906), Buddhist Law— 
Inheritance, 15, distinguished. | 

Sein fla v. Sein Hnan, 2 L.B.R., 54, referred to. 

Ma Nyein +. Ma Sein... <i 


*¢ ce o* 


BuppHIst Law: INHERITANCE—erandchild of deceased oe of the eldest. 


daughter): claiming. as against a son of. deceased-—Kinwun, Mingy?s Digest, 
Ss. 163: 


A Burman Buddhist couple died leaving two heirs, a son and a grandson. 
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“(the son of their eldest ‘child, a -daughter), The son: at the time of his 
father’s death was competent to assume the position of an ‘* orasa” heir. 

The grandchild claimed an equal share with the son in the property of: the 
couple, on-the ground that he was the son of the ‘‘ eldest daughter” * (relying 
an the texts collected in section 163 of the Kinwun Mingyi’s Digest). 

feld,-—that these texts were not intended to be applied where there is or 
has been an “ Orasa” : son. 

Tun Myaing v. Ba Tun, 2L.B.R:, 292; Ma Mya Thu v. Po Thin, 
P.J.L.B., 5853 Sax Dwrv. Ma Min Tha, 2 (Chan Toon’s) L.C., 207°; 
Ma Suw Newe v. Ma Thettz Yin, 2 (Chan Toon’s) L.C., 210; Ma Gun 
Bowv.. Maung Pu Kywe, tI (Chan Toon’s) L.C., 406 (at 414); referred to. 

Po Sein v. Po Min, 3 L.3..3., 45 followed. 


Po Zaxv. Maung Noo  .. , ae. Sgt nk 
“BURDEN OF PROOL.—Contract of Wits on purchase money —See TRANS- 
FER OF PROPERTY ACT, Ss. 55 (6) (B) ‘e@@ ‘¢ 7 7 a 
‘BURDEN OF PROOF—See DRUNKENNESS — ., sus ee o* 


BURDEN OF PROVING AUTHORITY—heéping place for drawirig—responsibility 


of members of Club Committee—Eviden-e Act, s. 105-—IJndian Penal Code, 
S. 2944.—See LOTTERY at : “a ‘eve ee 


BURMA Courts ACT, 1900, s. 28 (1): (D) See Divorce LAw. ‘ne i 


“BURMA Laws Act, 1898, s. 13 (2),—¢é/t—settlement—creation of life estate— 
Transfer of Property Act, 1882, ss. 2, 20, 21, 123, 129—~See MAHOMEDAN 
Law es ee “e _ Be 


BuRMA MunNICcIPAL ActT—See MUNICIPAL ACT se a > «ee 


“BUSINESS, CLAss OF—dusiness in a Cour t—busiiess outside a Court—District 
Court only place in which agreement nay be as 28, Legal Practitioners’ 
Act, 1879-—-See LEGAL PRACTITIONERS ie 


‘BYE-LAWS FRAMED UNDER THE INDIAN TRAMWAYS re 1886—break of fortr- 
ney—wecessily for purchase of fresh ticket-—See TRAMWAYS ACT, 1886 


Cc 
** GASTE,” Loss or—‘‘ Spectal damage > See SLANDER : ae as 
‘CAUSE OF-ACTION——dismissal. of. sutt for. absence of —Indian Divorce Act, 1869, 
f, 1o— See. DIVORCE Fieve : © e ..- ~ a -* °. F : - *.% oe 
Cuarcs—Amendment of—, See BANE Branca Simmer ae eke 
CHEATING—Cos2stituents of—continued decett—s. 420, Indian Penal Code— 
See BANK BALANCE SHEET - os oe oe 


CHIEF CouRT OF LowER BURMA, NO APPEAL AGAINST AN ORDER OF A 
DIvVisIONAL JUDGE IN UPPER BURMA UNDER INDIAN Divorce ACT 
{IV oF 1869)—See Divorce Law 


Civit Court, RIGHT TO SUE IN A—vighis over land—s. 41(6) of the | pena 
Town and Village Lands Act (IV of 1898) ultra wtres—See POWERS OF 
LEGISLATION... ° % ces 


‘CIVIL PROCEDURE—Appeal to King an Coie IIO, Cruil Procedure 
Code, 1908. 

The expression “‘ involve some substantial question of law” contained in 
section 110 of the Civil Procedure Code, 1908, must be coustrued with 
reference to the practice of the Privy Council of not interfering with con- 
current findings of fact in the Courts below anda question of law which 
would arise only in the event of those findings being reversed by the Privy 
Council is not therefore ‘‘ involved” so as to give ground for an appeal, 
ander such circumstances, to the King in Council. 

Banke Lalv, Jagat Narain, (1900) I.L.R. 23 All., 94, followed. 

Thein Noov. Ramasawmy Chetty. oe ie = os 
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CIVIL PROCEDURE—wmorigage sutt,—parizes to—effect of non-joinder,—Order 34, 
Rule 1, Civil Procedure Code, 1908. 

Although a Burmese Buddhist wife may sometimes be held to he bound 
by her husband’s acts, as her agent, in mortgaging joimt property, yet the 
mortgagee, if he neglects to add the wife as a party to his suit on the 
mortgage, cannot enforce the decree so obtained against her. 

Bhawani Prasad v. Kallu, (1895) 1. L. R. 17 All., §37 referred to. 

Ma Sein v. M. M. EK, A. Muthucurpan Chetty 


CIVIL PROCEDURE CODE, 1908, s. 13—See REs JUDICATS a 
1908, S. 22.—See TRANSFER OF SUIT or were 


SECTION 47—satzsfactzon of decree out of Court—yjatlure of judginent- debtor 


to apply to Court executing decree to record satisfactio.i—see EXECUTION 
PROCEEDINGS i or 


QGIVIL PROCEDURE , CODE, 1908, s. 66—,eal purchasers right to swue—see 
BENAMIDAR ag 


**. 











ee? 


oe oe o* os 


g2—suzt relating to trust for public purpose—sanctzon of Government Advocate 
wher necessary—Seé TRUST FOR PUBLIC PURPOSE 


1908, s. 100— See APPEALS . es is 


CIVIL PROCEDURE CODE, 1908, Ss. 104-—Order refusing to file nota decree— 
how far appealable—See ARBITRATION AWARD i 


——— 1908, Ss. 110-—See CIVIL PROCEDURE oe ahs 
1908, s. 141-—-Order 33, “eles 2 and \—See PAUPER SUIT... 
CIVIL PROCEDURE CODE, 1908, s. 152—-See DECREE 
Civ1L PROCEDURE CODE, 1908, ORDER 6,—S¢e PLEADINGS a 


CIVIL PROCEDURE CODE, 1908, ORDER 9, RULE 9,—See LETTERS-OF-ADMI- 
NISTRATION ec ok 





*@ 








1908, ORDER 17, RULES 2, 3—See LETTERS-OF-ADMINISTRATION 
—— 1908, ORDER 20, RULE 11—-See DECREE ae 


CIVIL PROCEDURE CODE, ORDER 21, RULE 4o (2) en of proving 
cause for exemption from tmprisonment—see JUDGMENT-DEBTOR o- 


1908, ORDER 33, RULE 2—/azlure to pane with the grovisions of Order 
33, Rzele 2—See PAUPER SUIT : 


—— ORDER 33, RULES 2, “5See_ PAUPER Sort Pe ee, A we 
—_—— Cone, 1908, ORDER, 34, 1 Ruiz I—See. CIVIL PROCEDURE. es 


Camm ‘OF CHILDREN—adsence. “of filial relationship—See BUDDHIST Law: 
INHERITANCE ‘ 





” -* e. 


oe oe 


COMMISSION AGENT.—/iplhed warranty, as goods supplied oy a—. Chne Act, 
Ss. Trt3. 

A commission agent in Rangoon, supplying goods to a buyer in Madras, 
is to be regarded, in some respects, asin the relation of a vendor thereof 
and as such to be bound by an implied warranty that the goods supplied are 
of the denomination agreed upon. : 

lreland v. Livisgston, L. R., (1871) 5E. & I.A., p. 395 referred to. 

Vict Govindasawmy Pillay v. A. V. P. Koolayappa Rowther o- 


**COMMON GAMING HousE”—** Club” whew a—See GAMBLING ACT, SS. 
6 and 7 Pe i 2s ae : 


CONSTITUTION OF A TRUST—See CRIMINAL BREACH OF TRUST ne os 


CONTRACT—assignment of—when benefit of a contract may be assigned—Transfer 
of Property Act, 1882; ss. 3, 130. 

The benefit of a contract for the purchase of goods as distinguished from the 
liability thereunder may be assigned, provided that the benefit sought to 
be assigned is not coupled with any hability or obligation that the 
assignor is bound to discharge. 
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Jafer Meher Ali v. Budge- Budge Jute Mills. Co., (1892) ILL.R. 33 Cal., 
702, referred to. 

Nathu Gangaram v v. None aj Merar7zi, (1¢¢6) 9 Pom. L.R., 134, followed 

Tolhurstv. The Associated Portland Cement Manufacturer 5 {19cc) Lrd., 
re ae (1903) A.C., 414: /. HX. Todv. Lakhmidas Purshotamdas, (1892) 

L.R. 16 Bom., 441, distinguished. 

” Messr s. LDetknann . Brothers & Co., Ltd. v. Sulainan Hajee 

Brothers & Co. . eg | a 5 a et 


CONTRACT—Construction of—rire and purchase ag? Pen a Fe and MEE 
Criminti Breach of Trust. 

A gave possession of a sewing machine to B on the latter’s paying Rs. 1S 
down and executing an agreement to pay Rs. 10 a month, so long as he 
retained possession of the machine. When the sums paid aggregated Rs. 120, 
the machine w:.s to become B’s property. Meanwhile B could terminate the 
agreement at any time by returning the machine in good order, but was 
bound not to sell or pledge the machine. A prosecuted B for criminal 
breach of trust alleging that he had sold the machine in contravention of the 
agreement. : 

” Held, —that though the agreement constituted a. standing offer to sell by A, 
there was no agreement to buy by B, and that B, being in the position of a 
bailee, had been entrusted with the machine within the meaning of section 
405 of the Indian Penal Code. 


Singer Manufacturing Company v. Elahi Khan, 2 U.B.R. (1892-96), 291 ; | 


Musa Mia v. M. Dorabj?, 5 L.B.R., 201, dissented from. 
Helby v. Matthews, 1895, A.C., 471 3 Gopal Tukaram v. Sorabji Nusser- 
wanji, (1904) 6 Bom: J..R., 871, ee _ 
Mya Gyiv. Po Shwe  .. - oe sia 


Contract—Weegotiation by telegs ie ee of offer ot 


prover, 

A, the respondent, had 3 separate properties for sale. B, a Rangoon firm 
of auctioneers, wired to him ‘' Have likely purchaser your three properties 
telegraph lowest price for each.” A wired in reply ‘*Puchandung 55,000, 
Ahlone 25,000, No. 9,45,000, reply by to-morrow.” Next day B replied 
“Sold house 29th Street your limit, received earnest money 5,000, forward 
deeds.” <A at once wired repudiating the transaction saying that he intended 
to sell thice properties together. C to whom B had surported to sell the 
house on A’s behalf sued A for specific performance of contract. 


‘ Held,—that there had been.nc contract, of sale, as there had been no final 





agcepiane byA. 
Harvey v. Facey, (#893), a C: sis 582, : | 
Hardandass v. Rant Mohori Bibi es es ain ee 
Contract ACT, Ss. 1, 73—-See WRONGFUL DISMISSAL | oe . 
Contrracr ACIS, Ss. 26, APPLICABLE TO SECOND OR SUBSEQUENT MARRIAGE— 
agreement in restraint of marriage—See MARRIAGE .. oe oe 
ss. 73, I—See WRONGFUL DISMISSAL Ss ive ae 
ContTRACT ACT, 1872, Ss. 107-—See VENDOR AND PURCHASER __ : 
Contract AcT, S. 113-——Jinplied warranty on goods. supplied by a-——See Coit: 
MISSION AGENT oe oe oe oe oe 
CONTRACT OF SALE—Charge on purchase money—burden of proof-—Sce TRANS- 
FER OF Property ACT, Ss. 55 (6) (B) .. se wis ‘ 


CorPoraTions—Ziable tocriminal prosecution—doctrine of mens rea as applied 
to—interpretation of statutes—‘‘ person” Indian Penal Codc, s. 482 and 
486. 

The uppellants prosecuted Litpons, Limited, for an offence under section 482 

or 426 of the Indian Penal Code in the Court of the District Magistrate, 

Rangoon. The District Magistrate, holding that a corporation could not be 

prosecuted under either of those sections, discharged the accused." Twomey, 

/., before whom the case came on-revision,. whilst satisfied. that a corpora- 
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tion was under English statutes liable to criminal prosecution,‘ was of opmion 
that the use of the word ‘‘ whoever” in the sections: abovementioned 


precluded their application in India to a legal person, such asa ‘Limited . 


Company, but in view of the importance of the point referred to a Bench, the 
question arises— 
Can a. body corporate be lawfully prosecuted and on conviction punished 
for an offence under section 482 or section 486, Indian Penal Code ? 
After a consideration of the applicability of the doctrine of ses rea to cases 
in which corporations ‘are the accused, and of the nevessity.for interpreting 
‘ambiguous points in statutes with reference (2) to tne cause of the statute 
being made and (4) to that statute asa whole and _ tq other statutes: bearing on 
the same subject-matter, the Bench (composed of the Officiating Chief Judge 
and Ormond, /.) différing from. Prey /., answered the question in the 
affirmative. 
(I) Vol. 8, p. 391, Lord Halsbury’s . Laws of ar, ; see also: Archbold’ Ss 
Criminal Pleadings, ie oes p: 7: 
(2) Archbold op. cit., 
(3) Maxwells incaoreiation of Statutes, 4th Edn., 153. 
(4) Stareyv. The Chilworth Gunpcwder Company, Limited, ! 1890), 2 24 
Q. B. D., 9c; 
(5) (1900) 2 Q.B.D., 5285 
(6) Kirshenborzm v. Salmon and Gluckstein, Linrited, (1895), 2 Q.B.D., 19. 
(7) Copper v. Moore, (1898).2 Q. B. D., 306 ; 
(8) Maxwell’s Interpretation of Statutes, 159; 
(9) Christte,, Manson and Woodv. Cooper, (1900), 2 Q. B..D., 522 ; 
(10) Pearks, Gumston and Tee, Limited v. Ward: Henan v. Southert 
Countries Diaries Company, Limited, (1902) 2 K. B. D., 1 at page 7; 
(11) Whitley Stokes, Anglo-Indian Code ; ; 
(1:2) Cazada Sugar Refining Company, Limited v. The Cue (1898), A. C., 
735 at p. 74! referred to. 


Seeua M, Hanif and Company v. Liptons, Limited - - 
CounciLs AcT, 1861, s, 22— See POWERs OF LEGISLATION eee . 
Court FEES AcT, s. 19 (1)—Cozrt fees a ala on pi obate—calculated on sett 

value—See PROBATE as oe ° 
Court Fes Act, s. 19 .(VIII)—vo Jees wate wher ett value not oe 

Rs. I ,000— See PROBATE... ve oe +. bs 
CouRT-FEE, REFUND OF —duties of officers.of the Court—-mistake of cocnsel in 
stamping a plaint which:is time-burred~See PAUPER APPEAL ..: sie 


CREDITOR=rstrely—Scee. PRESIDENCY: TowNs :INSOLVENCY..ACT, --1909, S. 56 3. 


CRIMINAL BREACH OF TRUST—agreement between parties—constetulion. of a treust— 
legal and popular use of the teri—s. 40 52 Indian Penal Code—FP;ovisoes 2 and 
5, 5. 92, Ledzan Evidence Act. 

An undertaking. by accused to use an advance of money solely for the 
purpose of buying paddy and to sell the paddy to the complainant, does not 
make him trustee of the money... 

fleld,—(Flartnoll, J., dissenting),—that upon a complaint of Criminal 
Breach of Trust under section 405 of the Indian Penal Code he was rightly 
saa 

a Seth v. v. King-Emperor, 6 L.B.R., 62; Wore Yone Matiz v. King- 
etn 6L.B.R., 46 ; followed. 

/. Reid v. So Hlaing, ’s L.B. R., 241, referred to. 

Hock Chong & Co. v. Tha Ka Do \ 

The Colonzal Trading Co. v. Mya Thee f 


CRIMINAL BREACH OF TRUsT—Aivre and purchase ce eae and iaiie 
—See CONTARCT es = 


CRIMINAL ‘BREACH OF Taust—Padily aha consttetes a trust—Indian 
Penal Code, s. 405. 
The ‘accused entered into an ‘agreement with the complainant company 
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uunder which he received Rs. 4,500 by way of advance and undertook to 
employ the money in the purchase and transport of paddy toit. There were 
Stipulations in the agreement to the effect that he was to hold the money in 
trust for the company and that the property in the money and the paddy 
purchased therewith was to remain with the company. These stipulations 
were. however inconsistent with other clauses of the agreement which zzter 
alia laid on the. accused the responsibility for any loss of either paddy or _ 
money, whatever the cause. 
ffeld,—{Hartnoll, 7. dissenting) that there was no real trust and that the 
accused was not guilly cf criminal breach of trust in failing to devote the 
money to purchase and transport of paddy. 
Po Seik vy. King-Emperor, 6L.B.R., 62 and Hock Chong and Company Vv. 
Tha Ka Do, 7.L.B.R., 16 referred to. 
Po Ywet 1. King-Emiperor o% is 278 


ee PROCEDURE—‘‘ Reference” to @ High Cozuzst, —Code of Crineinal 
Procedure, s$. 423, 438. 
There is no provision of the Code of Criminal Procedure under which an 
Appellate Court, having once admitted an appeal, can ‘‘refer” it to the 
High Cou,t for a decision on a point oflaw. The Appellate Court must 
dispose of the appeal itself in one of the manners prescribed by section 423 
of the Code of Criminal Procedure. 
King-Emperor v. Sulaiman s eg ea fe 251 


_ “CRIMINAL PROCEDURE—sertence of tuprisonment— ‘* Jail.” Meaning ofthe word, 
zm the Code of Criminal Procediure—ss. 383, 541, Code of Criminal 
Procedure, 1898. 
It is illegal to sentence any person to confinement in a Police Lock-up. 
King-Emperor v. Po Thin ses sé 3 = 62 


Verdict, reconsideration of—, /Jury—Questions to—, ss. 302, 303, 307; 
Code of Criminal Procedure, 1898 

* When a jury though not unanimously has returned a’ clear and unambi- 
guous verdict a Sessions Judge must either accept that verdict or must 
submit the proceedings to the High Court-in accordance with section 307 
of the Code of Criminal Procedure. 

He cannot, under such circumstances, put questions to the jury under 
S. 303 of the Code of Criminal Procedure and then require them under s. 302 
to further consider their verdict. 

- Hurry Churn Chuckerbutty & another v. The Bishoec: (1833) I.L.R. ro 














‘Cal., 140. 

Kya Nyunv. King- Emperor. 140 
“CRIMINAL PROCEDURE CODE, 1898, s. 35—-See BANK BALANCE SHEET 143 
| 1898, s. 161-—See LIBEL... ae is us. i 64 
1898, S. 239—See JOINDER OF CHARGES ne ia 6% 

SS. 247, 403-—See WORKMEN’s BREACH OF CONTRACT en 48% a 35 
“SS; 289, 292—See RepLy, PROSECUTOR’S RIGHT OF — 2 $4 
‘——SS. 292, 289—See Reply, PROSECUTOR’s RIGHT OF on ee 34 

1898, SS. 302, 303, 307—-See CRIMINAL PROCEDURE re <a 14Q 
“CRIMINAL PROCEDURE CODE, 1898, ss. 337, 339—See PARDON, TENDER OF— r 

1898, ss. 383, 541—See CRIMINAL PROCFDURE .. 62 
‘CRIMINAL PROCEDURE CODE, 1898, ss. 386, 387, 488; 490-—See Mae NaKeE 116 
——1898, SS. 423, 438—See CRIMINAL PROCEDURE .. i “4 251 
—— 1898, ss. 439, 476-—See REVISION st see 3 é ei 76 
_ mom—=—1898, ss. 476, 439—See REVISION i a Ss ae 70 
some T8398, ss. 488, 490-——See MAINTENANCE er ee we 116 


~————-§S, 488, 490, 386, 387-—-Sce MAINTENANCE A 6 a 116 


x - INDEX. 


CRIMINAL PROCEDURE CODE, 1898, S. 488 (-3)—pertod of «mprisonment in default 
of payment—Seée MAINTENANCE ° - ao; oe 
———1898, ss. §41, 383—See CRIMINAL PROCEDURE... ie si 


CRIMINAL PROSECUTION, LIABLE TO—doctrine of mens rea as appled to—inter- 
pretation of statutes— porn ” Indian Penal au, s. 4852- and 480—See 


CORPORATIONS : ms si ot 

D 
DAMAGE, SvECIAl—/oss of ** caste”? —See SLANDER ; ae aa 
DAMAGES, MEASURE OF IN CASE OF —~resale on Jazlure to take deliver 5 ai 107, 
Contract Act. 1872—See VENDOR AND PURCHASER oe bs 
DEADLY WEAPON, USE OF, BY ONE OF A GANG OF ROBBERS —sS. 392, 397, 
fndvan Lenal Code—sSec PENAL CODF, s. 397... i e- 


DECREE—erroneous—amendment of—s. 152, Civzl Procedure Code, 1908. 
A decree not in conformity with the judgment need not be altered ;_ if third 
parties who have bond fide acquired rights thereunder object and show good 
cause 
Hatton v. Harres, (1892) L.R., A.C., 547, referred to. 
Lun Waung v. Mometn Bee Bee Bs = os 


DECREE—/fayment of—by instalments—Order 20, Rule 11, Civil Procedure 
Code, 1908. 
An order refusing to direct payment of a decree by instalments is not part 
of the decree (even if simultaneous with it), and is not appealable. 
Mahomed Tbrahim v. A. Subbiah Pandaram is es ee 


‘DEFAULT OF APPLICATION UNDER WORKMEN’s BREACH OF CONTRACT ACT, 
1859,EFFECT OF DISMISSAL FOR— See WORKMEN’s BREACH OF CONTRACT 


ACT, 1859 lig s% i a as sg 
DELEGATION TO WIFE OF POWER TO PRONOUNCE THE ‘‘ TRIPLE TALAK ’—S¢e. 

MUHAMMADAN LAW = ite hes oe ae 
DEMENTIA, TEMPGRARY—zt2souwndness of minad—loss go self-controi—s. 84, Indian 

Penal Code--See DRUNKENNESS sag wa ee is 


_DESERTION—¢wo years’ desertion not coniplete at the tine of filing of the original 


placnt—cazrtse of actzon—ismissal of. seed at for absence fs. 10, dudian Divorce 
. LAct, 1869~-See DrvORCE © yy a. he ee oe 


‘DisMisSaAL, EFPECF OF, FOR ‘DEFAULT OF APPLICATION “UNDER WORKMEN’S 
BREACH OF CONTRACT AcT, 1859--See° WORKMEN’S BREACH OF 


ContTracr AcT, 1859 i a be 
DISMISSAL, JUSTIFIABLE—See MASTER AND SERVANT a ee - 
DISOBEDIENCE OF ORDER OF A PUBLIC SERVANT—S. 188, /vdian Penal Code— 

-See PUBLIC SERVANT os 4 se a6 a 
DIsSOLUTION OF MARRIAGE—See BUDDHIST. Law : INHERITANCE is 
Disrricr COURT ONLY PLACE IN WHICH AGREEMENT MAY BE FILED—s. 28, 

Legal Practitioners Act, 1879—See LEGAL PRACTITIONERS .. cs 
DivorcE—delegation to wife of powers to pronounce the “triple ialak”—See 

MUHAMMADAN Law 5 ee a a aes 


DIVORCE—juresdiction of Divisional Cowrt—residence of husband and wefe—ss. 3 
. (2), (3), 12, 13, 14, 17, Zaian Divorce Act, 1869. 

A Divisional Court bas jurisdiction under the Indian Divorce Act only if the 
husband and wife reside or last resided together within the local limits of the 
ordinary jurisdiction of such Court. . 

Ms. Rose D Castrov. Edmund D Castro S6 ; 8 ie 
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plaint—cause of action—dismissal of suit for absence of—s. 10, dndian 
Droorce Act, 1869: 

The plaintiff petitioned for divorce from her husband on the ground of 
adultery coupled with desertion. The suit was filed and the decree of the 
Devisional Court was passed, before the desertion had extended to the statutory 
two years. | 

fleld,—that as there had not been two years’ desertion at the time of passing 
of the decree the latter could not be sustained: and further, that as the cause 

.Of action was not complete at the time of, filing the petition, the decree could 
not be sustained even if it had been passed after the desertion had extended to 
two years. 

Obiter Dicta,—that a decree for judicial separation might have been granted 
if asked for ; and that fuxther relief could be obtained by filing a fresh suit. 

Food vy. Waed, (1887) 13 P.D., 22, dissented from. 

Lapington v. Lapington, (1888) 14 P.D., 21, followed. 








Moment v. Moment | . 
DIVORCE ACT, 1869, ss. 37 10, 55,—See Divorce Law 5% 3% 
———1869, ss. 3 (2) (3), 12, 13, 14, 17—See DIVORCE | i, a 
——~ 1869, s, 10—See DIVORCE igs 

1869, ss. 12, 13, 14, 17—See DIVORCE | = ies 

1869s, 17—See DIVORCE .. ss 
—— 1869, s. 55,—See DIVORCE Law i sis es 
Divorce : BUDDHIsT Law--See Buppurst Law : DIVORCE we as 


Divorce Law—order of a Divisional Judge in Upper Burma under Indian Divorce 
Act (IV) of 1869—20 appeal against such order to Chief Court, Lower Burma 
—sS. 3, 10, 55, Judian Divorce Act, 1869—s. 28 (1) (a), Lower Burma Courts 
Act, 1900—s. 10 (a), Upper Burma Civil Courts Regulation, 1896. 
On a reference to 2 Full Bench under section 11, Lower Burma Courts Act, 
1900, of the following questions :— a 
“* In the event of a Judge of a Divisional Court in Upper Burma acting in his 
‘capacity as District Judge under the Indian Divorce Act dismissing a petition 
presented under section 10 of that Act, does an appeal from such order of dismissal 
lie to this Court?” 
It was held that since section 55 of the Indian DivGrce Act provides for an 
. appeal only to the Court to which an appeal lies from a decree or order passed in 
the exercise of origina! civil. jurisdiction, and no appeal lies from a décree or order 
of a Divisional Court in Upper Burma passed in the exercise of such jurisdittion, 


the result is that there is no Court-to-'which an appeal lies from.a decree or order 


ofsuch Court under the Indian Divorce Act, and the answer to the question 
veferred must be in the negative. 
Lercy v. Percy, (1896) 1.L.R. 18 All., 375, referred to. | 
Witkan Edmund Hardingev. Henrietta Eliza Hardinge se — 


DOCTRINE OF ‘‘Mrns REA” As APPLIED TO—/iable to criminal prosecution— 
interpretation of statutes—** persons”? Indian Penal Code, s. 482 and 486—see 
CORPORATIONS * . ee t ee Lad ae 


DOCUMENT PUT IN EVIDENCE BY DEFENCE DURING CROSS-EXAMINAPION OF 
PROSECUTION WITNESS—evzdence adduced by accuséd,—ss. 289, 292, Crimt#- 


nal Procedure Code,— See REPLY, PROSECUTOR’s RIGHT OF ce 
DUTIES OF OFFICERS OF THE COURT—wmistake of counsel in stamping a plaint 
which ts time-barred—refund of court fee—See PAUPER APPEAL | “3 


DRUNKENNESS—usoundiess of mind—temporary dementia—loss of self-control— 
burden of proof—ss. 84, 324, 326, Indian Penal Code, 

A after partaking of intoxicating liquor walked two miles in the sun to a village 
where he was hit on the head by B. He pursued B to a certain house but not 
eure B there he attacked and wounded with a da five women who were in the 

ouse. 
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The Civil Surgeon thought that the accused was not fully responsible for his 
-actions owing to the mental state caused by the wound on his head, the alcohol he 
had taken and the walk in the sun. 

It was held that the facts were not sufficient to bring the case within the pro- 
‘visions of-section 84 of the Indian Penal Code. The term ‘‘ Unsoundness of 
mind” as used in that section cannot be construed so widely as to cover the loss 
-of self-control following a hostile blow onthe head. The assault on the women 
‘was the outcome of disappointed rage. | 

Maung Gyiv. King-Emperor we 


E 


‘(ENDANGERING THE SAFETY OF ANY PERSON—~vzeg/igence-of Railway servant— 
S$, 101, /udian Razlways Act, 1%890-—See RAILWAY SERVANT 
dJEVIDENCE ACT, 1872, S. 32, SUB-S. (I) AND (3). 
A was present amongst a band of dacoits engaged in committing dacoity. 
He was there in his capacity of assistant to the police to whom he had 
‘previously given information that a dacoity was going to take place. He was 
mortally wounded by the police. He made a ‘‘dying statement” incrimi- 
mating certain persons as his companions. 
ffeld,—that such statement could not be admitted as evidence in the trial 
‘of his companions for dacoity under sub-section (1) of section 32 vf the 
Evidence Act, 1872, as the cause of his death came into question only 
‘indirectly and incidentally. 
ffeld,—further, that under the circumstances his statement would not have 
exposed him to a-criminal prosecution and so it could not-be admitted under 
sub-section (3) of the section above quoted. 
Nea Te v. King-Himperor ‘ ‘os ae ao 


‘EVIDENCE ACT, 8. 92, PROVISOS 2 AND 5—See CRIMINAL BREACH or TRUST 


EVIDENCE ACT, 8. 105-—~keeping place for drawing—responsibility of members of 
Club Committee—burden of proving authority.—Indian Penal Code, s. 
294.4—See LOTTERY i a re 


EXECUTED.” MEANING OF THE EXPRESSION—z7 the Ludian Stamp Act, 
1899--s, 2, Lndian Stamp Act, 1899. 
An instrument not signea is “not executed” within the meaning of the 
Indian Stamp Act, 1899, and need not then be stamped. 
The mere fact: that such-an-instrument is not ‘‘executed” within the 
meaning.of the:-EhdiaiStamp Act, does- mot necessarily ‘imply ‘that the 
instrument-is-incomplete -for.the purposes for which it was drawn up. 


In re Chet Fo (Reference made by the. Officiating Financial Commis- 


sioner, Burma, under section 57, Stamp Act). es 3 ae 


SEXECUTION PROCEEDINGS—satis/action of decree out of Court—farlure of judg- 
ment-debtor toapply + Court executing decree to record satistaction,—s. 47, 
Ctuel Procedure Code. 

The second respondent obtained a decree for Rs. 8,890 in the District 
Court of Ramnad against the plaintiff-appellant firm and having got the 
decree transferred to the District Court of Pegu was getting it executed in 
the latter Court. The plaintiff-appellants allege that the decree had been 

-adjusted out of Court by the payment of Rs. 6,600 and sued in the District 
‘Court of Pegu for a declaration that the decree passed in the Ramnad Court 
had been satisfied and could no longer be executed. The District Court 
rejected the plaint. 

ffeld,—on appeal that the relief claimed obviously fell within the terms of 

:section 47 of the Civil Procedure Code and the plaint was rightly rejected. 

Azizam v. Matuk Lal Sahu, (1893), I.L.R., 21 Cal., 437 ; Laldas Narandas 


v. Kishordas, Devidas and others, (1896), I.L.R., 22 Bom., 463 ; Bazragulu. 


and another v. Bapanna, (1892) 1.L.R. 15 Mad., 302; Maung Myaing v. 
-Maung Shwe Hunion, P.J.L.B., 621 followed. 
falaneappa Chetty v. M.S. Somasundaram Chetty ‘a 
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FILIAL RELATIONSHIP, ABSENCE OF— See BUDDHIST LAW: INHERITANCE 
FINDING, NECESSITY. OF A DEFINITE, AS TO BREACH OF CONDITION—SsS. 337, 


339, Crentnal Procedure Code, 1898—Sce PARDON, TENDER OF— ens 

FOREIGN JUDGMENT—judement given.ex parte—s. 13, Czvsl Procedure Code, 

1908,—See RES JUPICATA as oo as is 

FRAUDULENT PREFERENCE ~surety—creditor—See PRESIDENCY TOWNS INSOL- 

: VENCY , ACT, 1009, s. 56 es ae oe es 
G 


GAMBLING ACT, SS. 6 AND 7—Jrregular addition to list of articles—presunplion 


when not affected—** Ciub” when a ** common gaming house,” 
Before the presupption referred to in section 7 of the Gambling Act can 


arise, the provisions of section 103 of the Criminal Procedure Code with. 


regard to se.rches must have been complied with, but a list of articles found 
in the course of a search, if properly made, is not necessarily invalidated by 
subsequent additions. 
A ‘*Club” is legally a person and a ‘‘ Club house” may. be a “‘ common 
gaming house” within the meaning of the Gambling Act. 
ftaung v. King-Euiperor a a ae 


Girrs—Settlement,—creation of life estate,—Burma Laws Act, 1898, oe 13 
(2)—Transfer of Property Act, 1882, ss. 2, 20, 21, 123, 129-—See MAHo- 
MEDAN Law .. os oe oe 


GOVERNMENT OF INDIA ACT, 1838 ss, 65, 66, 67—See Powers or LEGISLA- 
TION - ‘8 so 


GRANDCHILD OF DECEASED ee OF THE ELDEST DAUGHTER) CLAIMING AS 
AGAINST A SON OF DECEASED— See BUDDHIST LAW: INHERITANCE oe 


H 


HicH COURT ON REVISION, DISCRETIONARY POWER OF —Criminal Procedure 
Code, ss. 234 and 239—See MisJOINDER. OF CHARGES ae 


Hien ‘Court, POWERs OF, TO REVISE ORDER oF a CIVIL Court sANCTION- 
ING .A PROSECUTIONe—ss, . 439,. 476,- . Code F. Criminal. Procedure—See 


REVISION | o oo ae ary oe 
HIRE AND, PURCHASE eee and batlee-—Criminat Breath of 
Trust—See CONTRACT ee ee e° se ee 
I 


InpIAN Contract Act—See CONTRACT ACT, 

Inpian Councits Act—See CouNcits ACT. 

INDIAN Divorces. Act—See Divorce ACT. 

Inpian Divorce Act (IV OF 1869) ss. 7 AND 45—meaning of rights and 


principles—brocedure governed by. Civil Procedure Code, 5. 99-—burden. of. 


proot, 

The. plaintiff-respondent sued his wife (the defendant. -appellant) and 
obtained.a decree for the-restitution of conjugal rights. The. wife admitted 
having gone.through a form of. marriage in church, but alleged | that she had 


done so under coercion. The Judge on'the Original Side called on the wife. 


to begin. It was urged on appeal that under section 7 of the Indian 
Divorce Act the. proper. principles to -follow.:in:. this. matter. were: ‘those- of. 
English law. 
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Held,—that the present matter was one of procedure and as such governed 
by section 45 of the Indian Divorce Act and section 99 of the Code of Civil 
Procedure, and that even if appellant ought not to have been called apon to 
begin, as she had not been prejudiced by being so called upon, she could not 
have decree upset on that account. : | 

Held,—further that as appellant admitted having gone through a form of 
marriage, it Jay on her to prove the marriage invalid, ve . | 

Held,—tarther that absence of demand was no ground for dismissing the 
suit. %, 2 
A. v. B., (1898), I.L.R., 22 Bom., 612 followea. 
Burroughs v. Burroughs, (1862), 2S. & T., 544 referred te. 


Savuriammal Vv. Santiago .. : ee - 
INDIAN EvipeNcE AcT—See EVIDENCE ACT. 
INDIAN LIMrIrar1oNn ACT—.See LIMITATION ACT, 


INDIAN MERCHANT SHIPPING ACT, 1859, SS. 35, 55, 56—See WRONGFUL 
DISMISSAI. ss - ; ” ee. iu 

——— 1859, s8. 55, 56, 35——See WRONGFUL DISMISSAL . 

INDIAN Paper Currency Act—5See PAPER CURRENCY ACT. 

INDIAN PENA. CopE—See PENAL CODE. 

INDIAN PENAL CODE, SS. 71, 420.—Szee BANK BALANCE SHEET 

INDIAN PENAL CODE, S. 294A—eeping place for adrawing—responsibility of 
members of Club Committee—burden of proving authority—Lvidence Act, 
$. 1O5—See LOTTERY er . es ‘ 


INDIAN PENAL Cop8, ss. 482 AND 486, ‘‘PERSON”—adle to criminal 
prosecution—doctrine of mens rea as applied to—interpretatton of statutes— 
See CORPORATIONS me ve 


Inpian RatLways AcT—See RarLways Act. 
Inpian Stamp Act,—See Sramp Act. 


bad 


INDIAN SUCCESSION ACT NOT APPLICABLE—es¢ate of persons of mixed Hindu, 


Indian and Burmese descent—Probate and Administration Act, ss. 23 and 
41—See ADMINISTRATION ae Ss ee a 


INDIAN TRAMWAYS AcCT—See TRAMWAyS ACT, 1884, —_ 
INHERITANCE : BuDpHIstT Law~-See.BuppHIsr Law.: INHERITANCE, 


$ ae tues ae 


“ "~" Code, 1908—See DECREE .. ie ; ‘a eg 


INTERPRETATION OF STATUTES—‘‘Zerson” Indian Fenal Code, ss. 482 and 


486—/iable to criminal prosesutton—doctrines of mens rea as applied to—see 
CORPORATIONS ie 


INSTALMENT; PAYMFNT- OF. DECREE BY=-Order: XX, Rule ti; Civil Procedure 


ef ane td ** 


J 


“$6 JAIL,” MEANING OF THE WORD, IN THE CODE OF CRIMINAL PROCEDURE— 
See CRIMINAL PROCEDURE .. ‘ , 


_JOINDER OF CHARGES—CYvizminal:Procedurée—s, 239, Code of Crintnal Procedure 
—meaning of ** same offence” en—. 

Two persons accused of an offence cannot be tried together if the prosecu- 
tion cases against them are mutually exclusive. The words ‘‘ accused 
of the same offence ” in section 239 of the Code of Criminal Procedure imply 
that the co-accused have acted in concert or association. 

Azim-ud-din v. King-Emperor ; 


ff «¢ es 


_JUDGMENT-DEBTOR—Jburden of proving cause for exeniption from tneprisonment— — 


Civil Procedure Code, Order 21, Rule 40 (2) (a). 
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A judgment-debtor is prim@ facie liable to be committed to jail for failure to 
soay a debt, and Jit lies on him to prove poverty or other cause for escaping 
that liability. 

Whether or not the decree in execution of which it is sought to imprison 
the judgment-debtor is payable by instalments, the Court should refuse to 
direct his release if it is clear that he has since the date of the decree been in 
a position to pay a substantial part of the amount due and has refused or neg- 
lected without cause to ¢o so, 

Lfas. Kk. Cowie & Company v. W. H. A, Skidmore 


JUDGMENT GIVEN EX PARTE —s. 13, Czrvzl Procedure Code, se08 22605 REs 
JUDICATA oe 2 se ur 2 oe . © 


JuRispicrion—ay Small Cause Court—nature of suit—nature of defence. 
As the question for decision was whether the plaintiff, who had applied for 
a relund of security given, had duly performed his work as manager, the 
defendant was entitled to try to prove that he had not done so. The Court 
of Small Causes which heard the case was not debarred from going into this 
question even if it was not competent to go into accounts Such a Court in 


determining whether it has jurisdiction or not must look to the nature of the - 


suit as brought by the plaintiff and not to the nature of the defence. A 
defendant has no power to oust the Court of a jurisdiction which it otherwise 
has by the mere raising of a defence. 

M. Dorabjeev. Havabee .. we - a 


JURISDICTION OF CIVIL CouRT—Clazm as to nee of crops—Land and 


Revenue Act, ss. 55 and 56. 

A claim to the ownership of crops is not the same thing as a claim to the 
use or enjoyment of the land on which the crops are grown. 

A Civil Court may inquire as to possession incidentally and collaterally and 
for the purpose of deciding who is entitled to the crop and in so doing does. 
not exercise jurisdiction as to a dispute ‘‘ as to the use or enjoyment of land ” 
within the meaning of section 56 of the Lower Burma Land and Revenue Act. 

Hla Dun v. M. L. R. M. Chetty firm a : ‘ 


JURISDICTION OF DIVISIONAL CoURT-—veszdence of husband and ae 3 (2) 
(3), 12, 13, 14,17, Lzdian Divorce Act, 1869—See DIVORCE 


JuRy—guestious to fury—recousideration of verdict—ss. 302, 303, 307, Pied 
_ Frocedure Code, 1898—See CRIMINAL PROCEDURE 


K 


VAINWUN MiInGyrs DIGEST, s. 163—See BUDDHIST LAW: INHERITANCE .. 


1; 
LAND AND REVENUE ACT, SS. 55 AND 56—Clacne as to.ownership of crops—See 
JURISDICTION OF CrvIL CouRT ve es - ba 
LANDLORD AND TENANT—Se¢e LESSOR AND LESSEE sei 5% ‘ 
LEASE TO TWO PARTNERS OF A FIRM— See LESSOR AND LESSEE ‘ee a3 


LEGAL PRACT: TIONERS—semuneration—class of business in a Court—business 
outside a Court-—District Court only place in which agreement may be filed—. 
5. 28, Legal Practitioners Act, 1879. 

Section 28 of the Legal Practitioners Act, 1879, applies to all agreements 
between a pleader and his client respecting the amount and the manner of 
payment for the whole or any part of the former’s services, fees, or disburse- 


ments in respect of any sort of business done or.to be done by the pleader for 


the client. 


Thomas Game v. OU Kye ee . . r ,ee ee : ; oe 
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XVi1 INDEX. 


LEGAL PRACTITIONERS’ ACT, 1879, S. 28-—See LEGAL PRACTITIONERS 
LEGISLATION, POWERS OF —See POWERS OF LEGISLATION. ae as 


LESSOR AND LESsEE—/ease to two partners of a firm—tliabilely of third partner 
thereon—tusé and occupation. 

Two of the partners in a firm rented a house from A and thereupon the 
firm went into occupation of the premises. One of the conditions of the 
deed of partnership was that no agreement on the part of the firm should be 
made unless assented to and signed by each 2nd every ~.ember of the firm. 
A sued the third partner, who had refused to agree to or sign the lease, for 
*“ use and occupation ” of the premises. 


Held,—that under the circumstances the defendant was nct bound by the 


agreement and that any in case no suit for ‘* use and.occupation” for a period 
covered by the lease would lie. Z 

Ragoonathdas Gopaldas v. Morarzi Jucha, (1892) 1.L.R. 16 Bom., 568, 
followed. | 

Chinnaramanuja Ayyangar v. Padmanatha Pillatyan,. (1896) LL. R.. 19 
Mad., 471, distinguished. 

J. D. Pappademetriou vy. Rose Halliday oe 8 


- LETTERS OF ADMINISTRATION—withdrawal of application—erroneous dis- 
missal—canceliation of order—procedure in contentious cases-—Order IX, 
Rule 9, Order XVIL, Rules 2 and 3 and Order XLII, Code of Civil 
Procedure, 1908—ss. 83, 86, Probate and Administration Act, 1881. 
A applied for letters-of-administration to an estate. The application was 
returned for amendment. A then applied to be allowed to withdraw the 
application. No orders were passed on this application and when the case 


was called at the expiry of the six months allowed for amendment the original 


application was dismissed. Later, on an application to re-open the case, the 
Judge allowed the petition for letters to be withdiawn. 
When returned for amendment the case came under. Order XVII, Civil 


Procedure Code, 1908. The application was dismissed under. Rule 2 of that — 


Order and the Judge had authority under Rule 9 of Order IX to set aside the 
dismissal. Under Order XLIII no appeal hes against his order in spite of 
section 86 of the Probate and Adiministration Act, 1881, which refers only to 
orders made by virtue of the powers conferred ona Judge by that Act. The 
section applicable is section 83 whereby the procedure in contentious cases is 
governed by the Court of Civil Procedure, 


Newe Hiiénv. Ma Po... ae ov ne ode 
_LAABILITY. OF_ SUPERVISING. ARTIFICERS OR WORKMEN—See WoREMEN’ s 
~ Breacu or Contract Act es - ee oa 


LiBEL—privilege—stalements made 2 answer lo engueries by police. officers—s. 161, 
Code of Criminal Procedure, 1898. 

Statements made in answer to questions asked by a police officer making 
general enquiries as to the names of bad characters (with a view to ultimate 
action under the preventive sections of the Code of Criminal Procedure) are 
‘* privileged ” but not ‘‘ absoluzely privileged.” 


Methurant Das. v. Jaggannath Dass, ae LL.R. 28-Cal., 794, distin-. | 


guisned. © 


Harrison v. Bush, 25 108) FP Q.B., 25 (at p. 29)3 Starz v. Bell, (1891). 


2Q.B.D., 341 (at p. 346); referred. to. 
In a suit for damages for slander where the slanderous: statement is madeé 
on a privileged occasion the burden of showing actual malice. is <hrown 


upon the plaintiff, The defendant may then prove that. the statement is true 


or that he honestly: believed it to be so. 


Hebditch. v. McIlwaine and others,. (1894) 2. Q.B.D., 54: (at p. 58); 


followed. 


Lu: Galé v. Po Thein ees gta ; yg oe 


LIFE ESTATE, CREATION OF —gtft—~settlement, =e Laws Act; 1898; s. 


13 (2)—Zransfer of Property Act, 1882, ss. 2, 20, 21, 123, 129—See.. 


MAHOMEDAN Law : ei <i . ee 
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LIMITATION—adverse possession—Morteage-—Transferce of mortgogee.—Indian . 
Limitation Act, Articles 134, 144, 148. 
The plaintiff-respondent’s father mortgaged a parcel of land ; and one of 
e their relatives, A, obtained possession of the land on payment of the 
mortgage money (though nor under circumstances that would constitute a 
redemption). A subsequently allowed himself to be dispossessed by B; 
and the land descended from Bto D. B’s possession dated sixteen years 
. back from the date of ins“‘tution of the suit. | : 
fze/7,—that a suit for redemption was barred by Article 144 of the Ist 
Schedule of the Limitation Act, and that Article 148 did not apply. 

As the plaintiffs had attamed their majority more than three years before 
the filing of the suit, they were not entitled to an extension of time under 
section 6 of t:.e Act. 

Semble,—Article 134 (relating to a suit against a-transferee from the 
mortgagee) would also fiot apply to the case. . 

Shwe iv. YuMa * .. << 97 


LIMITATION——Szit for money in consideration for which lemporary possesstor 
of land has been given and lost,—Article applicable to—effect of taking 
of profits of the land in leu of interest in extending the period of limitation 
—s. 20, Limitation Act, 1908, Schedule 1, Article 97. 

Defendants-respondents owed plaintiffs-appellants a debt ' which 
ordinarily would have become time-barred ; but in 1906 the former trans- 
ferred to the latter the possession of a parcel of land under an agreement 
by which (according to the former) the latter were to take the fruits of the 
land in lieu ofimterest on the debt. The defendants-respondents subse- 
quently instituted a suit for redemption, wher the _plaintiffs-appellants 
pleaded that the transaction. was an cutright sale. The Township Court 
decided in that suit that, there being no registered deed of any kind 
embodying the transaction, there had been neither sale nor mortgage and 
gave a decree giving © defendants-respondents possession of the land. 
The plaintiffs-appellants then brought the present suit to recover the 
debt. The District Judge in appeal held that the claim was based on the 
original debt and dismissed the suit as time-barred. A 

field, —that the suit was in effect one for money paid upon an ‘“‘ existing 
consideration” (vz, possession of the Jand) which had ‘subsequently 
failed”’ by reason of the defendants-respondents’ recovery of the land; 
-and that “Article 97 of the rst-Sehedule of the Limitation Act, 1908, applied ; 
and the suit:was therefore.not time-barred, -- 220.00 oe. . 

“Sentble,—In any case the taking (by agreement of the parties) of the 
profits of the land in lieu of interest would be payment of interest as such 
by the debtor within the meaning of section 20 of the Limitation Act, 
1908, 

Gurmukh Singh & others v. Chandu Shah, (1888) Punjab Records (Civil), 
p- 527, followed. 

Parangondan Nair v. Perumtoduka [lot Chota &° others, (1903) I.L.R. 27 
Mad., 380, referred to. 





Maung Kyan v. Maung Po a wae = ai a 138 
LIMITATION Act, 1908, S. 5, SCHEDULE I, Art. 170-—See PAUPER APPEAL .. 90 
Limitation Act, ARTS. 134, 144, 148—eduerse possession—mortgage— 

Transferce of Mortgagee—See LIMITATION re ie om 138 


LOTTERY—Zeeping place for adrawing—responsibilily of members of Club 
Committee—burden of proving authority—Evidence Act, Ss. 105—Jlndian 
Penal Code, s. 294A. Ba} ; 

The five accused were members of the Committee of the Indian Telegraph 
Association, which had its Club premises at'279, Dalhousie Street. It was 
admitted that lotteries, in which the public by application to a member of the 
Association were able to take part, were managed by the Association, but it 
was denied that the accused who were only a portion of the Committee 
could be held to have kept a place for the purpose of drawing a lottery within 
the meaning of section 294A of the Indian Penal Code. It was.alleged that 


3 


ill INDEX. 


PAGE 


as the premises in Dalhousie Street were also used for the’ purposes of a 
social club, they could not be said to have been kept for the purpose of draw- 
ing a lottery and that as a matter of fact the income derived from the lottery 
had been assessed to income-tax by the Collector and the lottery had been 
authorized by Government. 

Heid,—-on 2. reference by the District Magistrate of Rangoon under sections 
451 and 307 of the Criminal Procedure Code— 

(1) that it being clear from the evidence that the C »mmittee did control, 
the club premises and business, the Committee must be held to hive ‘‘kept’a 
place” within the meaning of section 294A, 

(2) that the five accused who were all active members of the Committee 
were each responsible for the drawing of the lottery, which was conducted in 
furtherance of the common intention of all, 

(3) that to bring a place within the operation of section 294A it is not 
necessary to prove that it was used exclusively for the purpose of a lottery, 

(4) that the mere fact that the Collector, 2 Revenue Officer, had taxed the 
proceeds of the lottery could not ‘be taken to indicate that Government had 
sanctioned the lottery, that under’section 105 of the Evidence Act it lay on 
the accused to prove that the lottery had been authorized by Government and 
that this they had failed to do. 

Jenks and others v. Turpin and another, (1884), L. R. 13 Q.B.D., 505; 
Ramanjam Chetty and nine others, Weix’s Law of Offences and Criminal Pyo- 
cedure, p. 252; Rex v. James, (1902), L. R. I. K. B. D., 540 at 5453 Zhe 
‘A pothecarzes’ Company v. Warburton, 1 ace and Payne’s Reports; 
p. 538; Martin v. Benjamin, (1907), L. R. I. K. B. D., 64 referred to 

| Ring-Emperor v. A. J. Cooke ue ss oe rr 319 


LOWER BuRMA Courts Act—See BURMA CourTs ACT. 


M 


MACHINERY— Assessment of—Burima pasa Act, sit 5. 46, sud-ss. (Zz) & 
(Z), s. 72—See TAX sox FIQ 


‘MAHOMEDAN Law gift —seitloment—creation of wife Pree ee Laws 
Act, 1898... Se 13 sd Da nee of Property Act, 18825" ‘SSe ey 20, 21, 
ABZ, 1293: 

.~ ‘The Manomeaas Law is-to be. applied in all suits. instituted in- the Chief: 
Court of Lower Burma relating to gifts among Mahomedans. 

The creation of a life-estate is inconsistent with Mahomedan Law, and, 
where a life estate is attempted to be created, the donee takes an absolute 
title. 

Abdul Wahid Khan v. Mussumat Waris Bibi and others, (1885) 
I2I.A., 91; Abdovla Khukibhoy Readymoney v. Mahomed Haze Suleman, 
(1905) 7 Bom. L.R. 306 ;. followed. 

Omes Chunder Sircar v. Mussumat Zahoor Fatima and others, (1889) 
171. A., 201 distinguished. /atema Bibee v. Ahmed Baksh, (1903).1.L.R. 
31 Cal., 319; Mullick Abdool Guffoor and another v. Muleka and others, 
(1884) L L.R. 10 Cal., 1112; Yusuf Ali v. Collector of Tippera, (1882) 
IL.R. 9 Cal, 1 38. Mussunm-at Hameeda and others v. Mussumat 
Budlun, (1872) 17 W. R.. 5253 Suleman Kadrv. Dorab Ali Khan, (1881) 

IL.L.R., 8 Cal, 13 Abdul Gafur and others v. Niza Mudin, (1892) 
ILL.R. 17 Bom., 1, referred to. 
P.M. P. A. N. Annamatlay Chetty v. Shaik Mohomed Ismail ° 123 


MAINTENANCE,—arvrears of—vrecovery of—Code of Criminal Procedure, ss. 386, 
387, 488, 490 .. sie os 
When a person ordered, under section "488 ofthe Code of Criminal Pro- 
cedure, to pay maintenance has ceased to reside in the jurisdiction of the 
Magistrate who passed the order, an order for the recovery of arrears may be 
made either by the Magistrate who passed the order for paymentof main- 


INDEX. 


tenance or by a Magistrate having jurisdiction in the place where such 
person resides, 

Bhe Queen v. Karri Papayamma, (1881) 1.L.R. 4 Mad., 230 fcllowed 
in (part). 

*Ma Thaw v. King-Emperor ei = i as 

Se ee acres law applicable—Chinese Budithist-Crininal Procedure 

ode, 5. 488, 

A woman cannot obtain a maintenance order under section 488 of the 
Criminul.Procedure Code umess she can prove that she .was respondent’s 
wife according to his own personal law. A Chinaman or semi-Chinaman 
may adopt many Burmese Buddhist customs, yet remain a Chinese Buddhist. 

Pwa Mev. San Hla’ .. a6 ~ ee oe 

MAINTENANCE—Zer.od cf imprisonment in default oa payment—Crininal 


Procedure Code, s. 488 (3). 

The maximum sentence which may be imposed on any one occasion under 
section 488(3) of the Crimirtal Procedure Code is one month. 

Q. E. v. Narain, (1897), I. L. R., 9 All. Z 240 5 :. Ma Mé Mav. Mra Tha 
Lun, P. J. L. Be, 316 followed. 

Maung Po v. ‘Ma Myit, 1. U. B. R., (1902- aa Criminal Procedure, 3 


referred to. 
Allapichai Ravutherv. Mohidin Bibi, (1896), I1.L.R., 20 Mad., 3; ; Bhiku 
Khan v. Zahuvan, (1897), 1. L. R., 25 Cal., 291 dissented from. : 
| Zaw Tav. King-Emperor : ‘ : 
MARRIAGE—agréement in restraint ip —citees ae Ss. 26, applicable so 


second or subsequent muri tage. 

Any agreement in restraint of marriage is void, and it does not matter 
whether the marriage restrained is a first or a subsequent marriage. Nor does 
it matter that the person whose marriage is reStrained is not himself a party to 


the agreement. 

' O Ga Zan v. Hari Pru Be ee Tr 
MFARRIAGE—Hindu man and Burmese Buddhist lias a! La ge of joint 

property by the man invalid as against the woman. 

The plaintiff-respondents sued the defendant- appellants on 2 registered 
mortgage deed. The defendant-appellants cohabited together as husband and 
wise, but were not legally married. It was not proved that Ma Myit had 
executed the deed. It was alleged however that as Rathna Pillay admitted 


7@e 


having told Ma Myit of the mortgage he had made and she entered no pro-. 


test to the plaintiff-respondents, she had acquiesced in the mortgage. - 
-Held,—that..mere. submission to an act when complete, is. altogether. 

different from acquiescence in an act still in progress, and that the only relief 

te which plaintiffs were entitled was a simple money decree against Rathna 


Pillay. 
Rathna Pillay. N. P. Firm ‘ ae a 


MARRIAGE, DISSOLUTION OF—See meni LAW: INHERITANCE i. 
MARRIAGE LAW APPLICABLE—Chinese BEI CMEROE Procedure Code, 
s. 488—See MAINTENANCE . oe se or 


MASTER AND SERVANT—justifiable eateal 
Misconduct inconsistent with the faithful discharge by a servant of the 


duties for which he is sy sae is good cause for his dismissal. 

Po Kin v. Maung Kal ; é Hs 
MERCHANT SHIPPING pees INDIAN Siescaawe Serseine ACT. 
MISDIRECTION OF JURY,—aistinction between ‘‘ presuniptions” and “‘inferences” 

suggested to the jury—See BANK BALANCE SHEET .. : ss 
MISJOINDER OF CHARGES—-Two Zersons jointly tried for two dlistinet offences com- 
mitted jointly—Criminal Procedure Code, ss. 234 and 239—dzscretionary 


power of High Court on revision. 
To enable more persons than one to be charged and tried together for more 


offences than one, the offences must all form part of the same transaction. 
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Sections 234 and 239 of the Criminal Procedure Code cannot be read together 
So as to permit of 2 persons accused of two distinct offences of the same kind, 
in both of which both men took part, being tried jointly at the same trial for 
the two offences. A High Court is bound on appeal to set aside a trial in 
which persons have been jointly so tried. If, however, it is acting on revision, 
its powers are discretionary. 
Budhat Sheik v. King-Emperor (1905), 1.L.R. 33 Cal., 292 followed: 

Subramania Ayar v. King-Hmperor (1901), 1.L.R., 25 Mad., 61, and 


King-Emperor v. Tha Byaw (1908), 4 L.B.R., 315 referred to. és 
Po Mya v. King- Emperor — es ot Oe 
MORTGAGE.—Adverse possession— Ti oe or Eee acee-——Indian Lemitation 
Act, Arts. 134, 144, 148—See LIMITATION ve 4 


MoORTGAGE—*moveable property—bona fide incumbrancer in possesst-n withond 
notece of prior claim. 


It is settled law that a dond fide incumbrancer without notice who is in | 


possession of moveable property is to be preferred to an incumbrancer whose 
security is of prior date. If the latter alleges that the former had notice of 
his claim, he must be required strictly to prove this. | 


Manackjee Pallanjee v. S. A. Meyappa Chetty .. a 
MORTGAGE OF JOINT PROPERTY BY THE MAN INVALID AS AGAINST THE 
WOMAN—Hindu man and Burmese Buddhist woman—See MARRIAGE ‘i 


MORTGAGED PROPERTY—eni paid in good faith in advance to morigagor in 
possesston— Transfer of Property Act, 5 50. 

The defendant had in good faith on October 27th, 1906, paid 5 months’ 
house rent in advance to a mortgagor who was in possession and let him into 
possession. On December 10th a Receiver was appointed in a mortgage suit 
for the rents of this house amongst others and he subsequently sued the defen- 
dant for the rent for December 1906 and January and February 1907. 

ffeld,—that the rent paid to the mortgagor by the defendant was paid in 
fulfilment of an obligation made under his contract with the mortgagor and 
that the defendant was protected by section 50. of the Transfer of Property 
Act from having to pay again. 

De Nicholls v. Saunders and anr. (1870), L.R., 5 C.P., 589° and Cook v, 
Guerra (1872), L.R., 7 C.P., 132 distinguished. 


Toon Chan v. P. C. sen, Offictal Receiver ss os oe 
. MORTGAGE SuiT,—parties to—efect of non-joinder, —Order: 34, Rule t, Civil 
Procedure Code, 1908—See CIVIL: PROCEDURE" .. is ee 


M YHAMMADAN. LAW—ante-nuptial agreenitni—husband undertaking “to hive with 
 wefe’s par ‘ents—divorce—delegatzon to wife of power to pronounce the ** apie 
Zalak,”? 

A, a Muhammadan, married B, 2 Muhammadan girl under fifteen years of 
age, promising at the time (zzzer alia) to live with her parents for three years 
and not to ill-use her ; and furthermore delegating to her the power’ to 
pronounce the “‘ triple talak ” paeree) I in the case of a breach of any of his 
stipulations. 

A, failed to carry out his promise as to residence and also ill-treated her and 
B took advantage of the power so delegated to her and pronounced the “‘ triple 
talak.” Subsequently A sued for restitution of conjugal rights. The lower 
Appellate Court gave A a decree, holding that the promise was void according 
to Muhammadan Law and on gromnds of public policy ; and that in any case 
the delegation of the power to divorce was of no effect, since such a power 
can, under Muhammadan Law, only be exercised immediately on delegation. 

Held,—that under the circumstances there was nothing in Muhammadan 
Law to render the promise as to residence invalid, nor was it void for any 
other reason ; and that the. Muhammadan Law allowed a delegation of power: 
to divorce to be exercised, not ony. immediately, but on the happening of a. 
Certain event. 

Tekait Mon Mohini Jemiaae v, Basanta Kumar Singh, (1901) I. L.R, 28 
Cal., 751, distinguished. 
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135, 
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Afazullia Chowdry v. Sakina Bi, 1 L.B.R., 351; Hamidoolla v. Faizun- 
nissa, (1882) I.L.R. 8 Cal., 327; Meer Ashruf Ali v. Meer Ashad Alt, 16 
W.R., 260; Ayatunnassa Beebee v. Karam Alt, (1908) 1.L.R. 36 Cal... 233 


followed. 
Badarannissa Bibi vy. Mafiattala, 7 Ben. LR. 4425 referred to. 


Mi Nafizu Nissav. Bodit Rahman .. oe 
MUNICIPAL Act, 1898, Ss. 46, suB-ss. (1) & (4), 5. ie. Gag Tax. ie 
N 


NATURE OF SUIT—wature of defence—See JURISDICTION 
‘NEGLIGENCE OF PROMISO% CAUSING ACCIDENT, MAXIM “CAUSA PROXIMA 
& NON REMOTA SPECTATUR” NOT APPLICABLE IN SUCH’ CASES—~See 
ACCIDENT esd ahs ro ; a 
(NEGLIGENCE OF RAILWAY SERVANT —endang vering the safety of any a 
Ss. 101, Ledian Pailways Act, 1890—See RAILWway SERVANT 
NON-JOINDER, EFFECT oFr-—farties to Mortgage Suzt—Order 34, Rude 1, Civil 
Procedure Code, 1908,—See CIVIL PROCEDURE - as 


0 


‘OFFENCE, ABETMENT OF —S. 3, Whipping Act, 1909—s. 109, Penal Code. 
Persons (other than juvenile offenders) convicted of adetment of theft (or 
of any other offence specified tn section 3 of the Whipping Act, ryog) cannot 
be punished with whipping under the provisions of that Section. 
King-Lurperor v. Po Han oi : 3 
‘OFFICERS—seamen—rights of action for wages—restriction imposed by Ss. 353 
Merchant Shipping Act, 1859—See WRONGFUL DISMISSAL we 4 ee 


“ORDER OF DIVISIONAL JUDGE IN UPPER BURMA UNDER INDIAN Divorce AcT 
(IV OF 1869)—z9 appeal against such order to Chief Court, Lower Buria—ss. 
10, 55, lzdian Divorte Act, 1869—s. 28 (1) (ad), Lower Burma Courts 
dct, 1900—s. I0 (a), Upper Burma Cevil EG ere reed 


DIVORCE Law « 1G fred . 
ORDER OF A PUBLIC Serv anr— disobedience Of—s._ 188, nblion Penal Coe —See 
-PUBLIC- SERVANT: | Ss o a4 : ae 
P 
‘PAPER CURRENCY ACT, I9I0, S. 26—See PROMISSORY NOTE ‘“s 
PARDON, FORFEITURE OF-——See PARDON TENDER OF— aig 


PARDON, TENDER OF —/forfedture of pardon—procedure prior to trial 1 for offertce zit 
respect of which pardon was tendered—necessity of a definite finding as to breach 
of condetion—ss. 337, 339, Coue of Criminal Procedure, 1898. 

The Code of Criminal Procedure, 1895, contains no provision for the w2/2- 
drawal of pardons. If a Magistrate or Judge considers that an approver has 
Jorfeited his pardon, he should draw up an order specifically setting forth the 
alleged breach of the condition of pardon and call upon him to show cause 
why he should not be tried for the offence in respect of which the pardon was 
tendered as provided in section 339, Code of Criminal Procedure. Unless 
the approver admits the alleged breach of condition the Magistrate or Judge 
should hear the evidence relied on as establishing the breach and any rebutting 
evidence which the approver may offer and should then record a definite find- 
ing as to whether there has been a breach or not. A definite finding arrived 
-at in this manner is essential before the approver can be placed on trial. 

To Galev. King-Emperor oe - ee Sie 
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Xxil INDEX. 


PARTIES TO MortTGacE Suit—effect of non-joinder—Order.34, Rule 1, Civil 


Procedure Code, 1908—-See CIVIL PROCEDURE as - i< 
PARTNER, LIABILITY OF—~for lease made by other partners of a ie =e 
LESSOR AND LESSEE 6 soe a6 es : 


PaureR APPEAL—vepresentation of appeal duly stamped after dismissal of 
application to appeal as a pauper,—Indian Limitation Act, 1908, s. 5 and 
Schedule I, Article 170—duties of officers of the Court—mistake of ue 272 
stamping a plaint which ts time-barred—vrefund of cotrt-fee. 

A applied to be allowed to appeal asa pauper. The aplication © was 
rejected as time-barred, so A stamped his appeal -vith the appropriate Court 


Fee stamp and represented it. In the meantime, however, the period 


allowed for appeaiing had expired. 

fleid,—{1) that the appeal must be considered as having been nled on the 
day upon which it was presented duly stamped, and, further, 

(2) that A could not plead poverty as ‘‘ sufficient cause” (within the 
meaning of section § of the Limitation Act) for admitting an appeal after the 

' ordinary period of limitation prescribed therefor had expired. 

A’s counsel asked for a refund of the Court Fee or: the grounds chat he had 
been misled by the practice of the Court, and that the clerk of the Court 
should not have accepted the Court Fee. 

Hleld,—that it was not the duty of the clerk to advise counsel. and that, 
counsel having heen heard in support of the appeal so stamped could not 
apply for a refund thereof. 

S. Anariallay v. O.M.M.R.M. Chetty firm 


PAUPER SUIT—/adlure to comply with the provisions of Order 33, Rule 2, of the 
Civil Procedure Code, 1908,—effect of—Crv2l Procedure Code, Pe 141, and 
Order 33, Kules 2 and 5, 

sn application for permission to sue as a pauper not accompanied by the 
schedule of property prescribed by Order 33, Rule 2, of the Civil Procedure 
ete 1908, is not ‘‘ framed and presented in the manner prescribed by Rule 

*s and should be rejected under Order 33, Rule 5. The explicit provisions 
of Order 33, Rule 5, are not over-ridden by section 141 of the Code. Maxim 
** Generalia specialibus non derogaut” applied. 

Kali Kumar Senv. N. N. Burjorzee.. a 


PAYMENT OF DECREE BY INSTALMENTS—O7 ‘er 20, Rule gta Civil Lroveduyre 
... Code, Y908—See. DECREE... oe Oe ee = 
PENAL Cove, S.. 84,—See DRUNKENNESS, . Spee & Sa Ae epee a 


PENAL Gove, s, 109——See OFFENCE, ABETMENT.OF— . 
5, 188—See PuBLIC SERVANT sag 





SS. 324, 326—See DRUNKNNEsS 


PENAL CODE, S. 397—robbery—use of deadly mento ie one bu a gang of robbers— 

55. 392, 397, Lrdzan Penal Code. 

The use of a deadly weapon by one of a gang of robbers does not bring his 
associates within the terms of section 397, Indian Penal Code. 

Nealv King-Emperor, 6 L.B.R., 41, referred to. . 

Ne va Seitz v. King-Emperor, 3L.B.R., 121; Queen-Hnipress v. Senta, 
1.L. z. 28 All., 404 3; QOzeen- ra v. Bhavjyya, Ratanla’s Unreported 
Cases, 397 ; followed. 

Po Win v. King-Emperor es | Me. 5 ie oe 


PENAL CODE, Ss. 405—See CRIMINAL BREACH OF TRUST 


PLACE OF SUING—Transfer of sutt—Civil Procedure Code, 1908, s. 22. 

A Court will not, by taking action under section 22 of the Civi! Pro- 
cedure Code, 1908, deprive a plaintiff of his right to choose in which of 
several Courts having jurisdiction in the matter in dispute he shall institute 
his suit unless there is a manifest preponderance of convenience or saving of 
expense in the trial in the Court to which itis sought to transfer the suit. 
Tula Ram and another v. Harjiwan Das and others, (1883), 1.L.R. 5 All, 
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60; Khatija Bibiv. Taruk Chunder Dutt, (1883) LLL.R.g Cal,, 980; 
Geffert v. Ruckchand Mohla, (1888) 1. L. R. 13 Bom. 178; elliwell v. 
Hobsan and anothér, (1858) 3 C. B. R. (N. S-), 761; Durie v. Hopwood, 
21860} 7 C. B. R. (N. S.), 835; Blackman and another v. Bainton, (1863) 
15 C. B. R. (N. S.), 4323 Church v. Barnett, (1871) 1. R.6C. P. 116, 
followed. 

A. T. K.P. L. Muthiya Chetty & others v. L. A. R. Arunachalam 
Chetty & one .. ee er ‘s a «. - 129 


PLEADINGS—wot mere formalities—Ctivil Procedure Code, Order 6. 
P.eadings are not mere formalities, but statements required by law to be 
true. Any wilful falsification of them is punishable by the criminal law. 
The British Indian Stean. Navigation Company, Limited, v. M. N. Fakir 
Mahomed e-* : ee 7 ef = -* ee 257 
PLEADINGS IN SECOND APPEAL—s. 100, Civz/ Procedure Code, 1908—Sce ; 
APPEALS ser .° : oe ae a cae 39 
Pourcsw OFFICERS, STATEMENT MADE IN ANSWER TO ENQUIRIES BY—s. 161, 
Criminal Procedure Code, 1898—See LIBEL an _ ‘i 64 


POWERS OF LEGISLATION—suzts against the Secretary of State—rights over land— 
right to sue in a Civil Court,—s. 41 (6) of the (Burma) Town and Village 
Lands Act (IV of 1898) ultra vires—ss. 65,66, 67, Government of India 

| Act, 1858—s. 22, Zndian Councils Act, 1861. 

Under the provisions of section €5 of the Government of India Act, 1858, the 
Governinent of India is precluded from such legislation as takes away the 
right of any person to proceed against it in a Civil Court in a case involving a 
right over land. Section 41 (4) of the Burma Town and Village Lands Act 
(1V of 1898) was held to be z/tra vires. 

The Peninsular and Orientat Co. v. The Secretary of State for India, 5 Bom. 

H. C. R., Appendix 1; Vasedeu Sadashiv Modak v. The Collector of 

Ratnagirt 4.1. A., 119 ; referred to. : 

| Lhe Secretary of State for India in Council v. 7. Moment : 


PRESIDENCY Towns INsoLvENCY ACT, 1909, 8S. 56—/raudulent preference— 
surety—* credttor.”? 
The word ‘‘ creditor” in section 56 of the Presidency Towns Insolvency 
Act, 1909 (which avoids as frandulent a payment made by an insolvent 
debtor in favour of any creditor with a view to prefer such creditor), means 
any person who at the date of the payment Is entitled, if insolvency super- 
-venes, to claim a share of the insoivent’s.assets under section 46 of the Act. 
‘A surety -is.in¢luded in. the latter section and a payment made to such surety, 
before. he has.been called upon to pay as surety, may be deemed fraudulent 
and void as against the Official Assignee. © i es 
ln ve Paine Exparie Reid, (1897) 1 Q.B.D., i223; ln re Blackpoo!? Motor 
Car Compony, Limited. Hamilton v. Blackpool Motor Car Company, 
Limited, (1901) 1 Ch. Dn., 77 ; followed. 
Ismail Manoon Dawoodji v. The Official Assignee ‘ - bee 44 


PRIVILEGE—siatements made in answer to enguirzes by Folice Officers—s. 161, 
Criminal Procedure Code, 1898—See LIBEL « — .. : 


PROBATE—Court fees payable on—calculated on nett value— Court Fees A Cty. 
s. 19 J. - ) 
The rate at which the amount payable as Court fees on probate of a will 
is to be assessed must be calculated on the nett value of the estate according 
to the scale laid down in article 11 of the first schedule to the Court Fees 
Act, 
In the goods of Harriett Teviot Kerr, (1913), 18 C. W. N., 121 followed. 
Catherine Thaddeus, petitioner {in the matter of the estate of Gregory 
Catchick Thaddeus, deceased) Sa =. ‘ ~ 356 


PROBATE—w0 fees payable when nett value not above Rs. 1,000,—Court Fees Act, 
5S. IQ (v22z).. ; "os 
No Court fee can be levied for probate or letters of administration when 

the nett value of the estate does not exceed Rs. 1,000, 


10 


64 


SRIV INDEX. 


Harriett Teviot Kerr, (1913), 18 C. W. N., 121 followed. 

Collector of Maldahv. Nivode Kamint Dassy, (1912), 17 €. W. N., 21 
referred to. 

Chin Ah Yaing, petitioner (in the matter of the estate of Chin Cheng 
Soon, deceased) .. ei e ste | 


PROBATE AND ADMINISTRATION ACT, 1881-—~ procedure in contentious cases under 
$5. 83,:86 of-—See LETTERS-OF-ADMINISTRATION ne 


PROBATE AND ADMINISTRATION ACT, SS. 23 AND 41—estate of persons of 
mixed Hindu Indian and Burmese adescent—Indian Succession Act nobs 


_ applicable—See ADMINISTRATION es 7 sae - 
. PROBATE AND ADMINISTRATION ACT, S. 90—veaning of expression ‘* person 
interested in the property ?-—See ADMINISTRATOR, SALE BY 8 ae 


PROBATE AND ADMINISTRATION AcT (V oF 1881), S. 90 (4)—Sale by, 
wethout consent of Court—who is person interested—See ADMINISTRATOR 


PROCEDURE PRIOR TO TRIAL FOR OFFENCE IN RESPECT OF WHICH PARDON WAS | 


TENDERED—Sece PARDON, TENDER OF— oe 


** PROMISSORY NoTE—fayable to bearer on demuind”—s. 26, ,lndian Paper Cur- 
rency Act, 1920. 

A promissory note payable to any person or order does not, by indorsement 
in blaiak, become ‘‘ a promissory nute payable to bearer on demand ? within 
the meaning vf section 26 of the Indian. Paper Currency Act, 1910; and .is 
not invalid therefor. 

Maung Po Tha v. L. D.Attaides, 5 1..B.R., 191 3 Jetha Parkha v. 
Ramchamdra Vithoba, (1892) 1.L.R. 16 Bom., 689 ; referred to. 


Sana Eman Sait v. Mooma Ena Mahomed Meera Satb  .. + 
rues NOTE—wnstamped—suit for consideration—Indian Stamp Act, 
1999, 5. 35- 


Where the plaintiff has no cause of action apart from a promissory note 
he cannot sue for the consideration but only on the note: and if that note 
is not duly stamped, a decree cannot be passed thereon, even if the defendant, 
by admitting execution, dispenses with any necessity for ‘‘ proving” it. 

Ma Ein Min v. Maung Tun Tha, 2 U.B.R., (1897--1901) 556 ; followed. 

Bally Singh v. Bhugwan Dass Kelwur oe - - 


} ROVINCIAL INSOLVENCY ACT, 197, S. 46—appeals how made. - 
For an appeal against any ordér not made under the sections mentiwned in 

46 (2) the leave of the District Court:or. the:High Court must be obtained. 

A.M. Ramakrishna Pillay vy... ML. VER Me firm to ee << 
‘PUBLIC SERVANT—order of a—disobedience of —s. 188, Penal Code. 

- Certain persons erected ‘‘ zayats” on land which had been granted by 
the Collector for the purpose of a Karen burial ground. The Collector 
ordered them to remove these buildings, and, as they did not comply, they 
were convicted under section 188 of the Indian Penal Code for disobedience 
of the lawful order of a public servant. : 

fleld,—that the Collector had no authority in law for issuing such an order. 
Ba Nyun v. King-Emperor, oe ats site 


R 


RAILWAY SERVANT—xegligence of—endangering the safely of any person—s. 101, 
Lndian Katlways Act, 1890. 


A railway servant cannot be convicted under section 101 of the Indian- 


Railways Act, 1890, unless he has, by his disregard of the rules, actzally 
endangered the safety of some person. It is not sufficient that his act mezgh¢ 
have endangered the safety of some person. 

Queen v. Manphool, (1873) 5 N.W.P., 240; Awperor v. Ganesh Das, 
Chaudhri’s Indian Cases, 483 ; followed. 
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King-Emperor v.: A. C. Dass, 4 L.B.R., 139; AKing-Hmperor v. 
lM. N. Achataramayya, 4 L.B.R., 350; King. Emperor v. £0 Gyiv4 L.BR, 
353 ; distinguished. 


Ba Lin v. King-Eniperor es - as 
"RAILWAYS Act, 1890, S. 10I—Seé eicwiee SERVANT ae oa 
RECOVERY OF ARREARS OF MAINTENANCE—Crivninal Procedure Code, 5. 

386, 387, 488, 490—See MAINTENANCE ‘ ae : 
6¢ REFERENCE > ro a HicH Court—ss. 423; 438, Criminal Procedure Coie— 

Seé CRIMINAL PROCEDUKE 7 oe 
REFUND OF COURT FEE--duties of officers of the bist titel of counsel in 

stamping a plaint which ts teme-barred—See PAUPER APPEAL a 


REMUNERATION—Class 07 ousiness—business in a Court—business outside a Court 
—District Court only plese in which agreement may be filed—s. 28, Legal 
Practitioners Act, 1879—See LEGAL PRACTITIONERS és oe 


‘REPLY, PROSECUTOR’s RIGHT OF —document put in evidence by de efence during 


cross-examination of prosecution witnesses—evidence adduced by accused—- 


code of Criminal Procedure, ss. 289, 292. 

An accused person who cets documents admitted as evidence by putting 
them toa witness for the prosecution cannct be said to thereby ‘‘adduce 
evidence” within the meaning of section 292 of the Code of Criminal 
Procedure and so give the prosecutor a right to the last word. 

Emperor v. Abdulali Sharfailz, (1909) 1.L.R. 11 Bom. L.R., 177; Amperor 

v. £. 1. Tomol, (:906) 10, C.W.N., cclxvii, followed. 

Emperor Vv. Bhashar, (1906) I. L.R. 30 Bom., 421, dissented from. 

Emperor v. R. Stewart, (1904) I.L.R. 31 Cal., 1050, referred to. . 

King-Emperor v. H, Manual, (1906) 4 L. B. R., 5, overruled. 

King-Emperor v. J. S. Birch es a ve 


RES Jupicata—/oreign jane jidione given “‘exparte”—s. 13, Czvtl 
| Procedure Code, 1908. 

A foreign judgment by a Court of competent jurisdiction, even if pro- 
nounced exparte, is binding ona Court in British india if the defendant, 
though given an opportunity to appear and defend, declined to do so. 

Bikrana Singh ( Rajah cf Faridkot)v. Bir Singh, (1888) P.R. No. 191 
(p. 491); Zhe Bank of Australasia v.. Nias, 16 Q.B.R., 717 ;.(Smith’s 


Leading Cases, Vol. IT) ; Reimers v. Druce, 23 Beav.,.150°3. Sreehuree Buk; 


shee v. Gopal Chundur. Samunt, 15 W.R, 500; followed. 
The Delta, GR. 1. P:D., 393; referred to. 
figs v. Zahru Mal, (1889 P.R.) No. 66 fp. 210, distinguished. 
C. Burn v. D. T. Keymer si we 


REVISION—jpowers of a High Court to revise order of a Civil Court sanctioning a 


ears otaRe 439, 476, Code of Criminal Procedure. 

‘* High Court” within the meaning of the Code of Criminal Procedure 
oe under section 439 of the Code, revise the order of a Civil Court 
under section 476 of the Code sanctioning a prosecution. . 

Ramzan Ali v. Oporno Charan Chowdry, 4 L.B.R., 138 ; f# re Bhup 
Kunwar, (1903) ILL.R. 26 All., 249; Ze re Chennanagoud, (1902) ILL.R. 
26 Mad., 139; Salig Ran v. Ramzi Lal, (1906) L.L.R. 28 All, 554; 
Har Prasad Das v. King-Eniperor, (1912) 17 C.W.N., 647 ; followed. 

in re Gagegert Francisco me ae we 


RIGHT TO SUE IN A CIVIL CoUrtT—vights over land—s. 41 (3) ‘of the Bivia Town 
and Village Lands Act LV of 1898 ultra vires—See POWERS OF LEGISLATION 


RIGHTS OVER LAND—vight to sue in a Civil Court-—s. 41 (b) of the Burma Town 
and Village Lands Act (IV of 1898 Ze ultra vires—See POWERS OF LEGISLA- 
TION ae oe oe oe o° 


ROBBERY, USE OF ‘DEADLY WEAPON IN scbunaiteied Ge? PENAL CODE, 
Ss, 397 ee = es ® ee @a s@ oe 
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XXVI INDEX. 


S 


SALE BY ADMINISTRATOR—without permission of the Couri—setting aside a—by 
creditor of the deceased—plea of bond hde purchase from vendee~—Probate and 
Administration Act, 5s. 90—meaning of expression ** person interested in the 


property” —See ADMINISTRATOR, SALE BY ace due ne 
*¢ SAME OFFENCE,” MEANING OF, IN S, 239 OF THE CODE OF CRIMINAL PROCE- 
DURE-——Sce JOINDER OF CHARGES oe o° oe oe 


SANCTION OF GOVERNMENT ADVOCATE WHEN NECESSARY—suit relating to trust 
Sor publig i is 92, Czwel Procedure Code,--S:.z¢ TRUST FOR PUBLIC 


PURPOSE ; et Sa ae er aes 
Sasa ypesseae of action for wages—vrestric.ion imposed by Ss. 35, 
., Merchant Shipping Act, 1859—See WRONGFUL DISMISSAL va ‘A 


SacnnnRY OF STATE, SUITS AGAINST THE-—-See POWERS OF LV'G'SLATION  .. 
2 > 


SELF-CONTROL, Loss OF—unsoundness of mind—temporary dementia—s. 84, 
lndian Penal Code.—See DRUNKENNESS ae ae ee 


SENTENCE OF IMPRISONMENT—SS. 383, 541, Criminal Procedure Code, 1898— 
See CRIMINAL PROCEDURE a .e 


SENTENCES—cumulative—in same tvial—distinet afonces Set BANE BALANCE 
SHEET - ; : ve 


SETTLEMENT—¢/ts—creation of li ‘fe side -etait oe Act, 1808, § 13 (2) 
—-Lransfer of Property Act, 1822, ss. 2, 20, 21, 123, 129-~See 
MAHOMEDAN LAW . ae tie ee we 


SLANDER,—action for—‘‘ caste” loss of ~** special damage.” 
Defendant said in the presence of several persons that the plaintiff wasa 
prostitute. In consequence the plaintiff was ‘* outcasted.” 
Zeid, —that loss of ‘‘ caste ” sufficed to give ground for ‘‘ special damage” 
in an action for slander. 


Changaran v. Raya “ue, oe «Ae 2° ae xe 
SMALL CAUSE CouRT—See JURISDICTION ote ie es 
SPECIFIC RELIEF ACT, 1877, S. Q—suzt under—distinguished Srom 

tetle seit, 


A had been mortgagee in possession of a parcel of land. B, the mortgagor, 
entered into occupation. A sued for possession of the land, B set up the 
defence that he had redeemed it. 

In the Court of first instance issues were framed and aiienee taken, and 
the decree founded, on the plaintiffs title. B appealed, but A pleaded that 
no ‘appeal lay as his suit had been brought under section 9 of the Specific 
Relief Act, 1877. : 

The first Appellate Court held that, as A had asked only for possession and 
not for any declaration of title and had filed his suit within the six months 
allowed for a suit under the provision above mentioned, his suit was, in effect, 
one under that provision, and that no appeal lay. 


Held,——on 2nd appeal: that, in view of the frame of the plaint and the | 


course of the suit, the suit was jntended to be a suit based on title and not a 
suit under Section 9 of the Specific Relief Act, 1877. 

fam Lflarakh Rat . Sheodihal Joti (1 893) ILL.R. 15 All:, 384; alee 
Chunder Sein v. Aboo Shaikh (1868), 5 W.R., 602 ; Ramasami Chettz v. 
feraman Chetti, (1901) 25 Mad., 448 referred to. 


Lun Maung v. Maung Pu es Pe a $s 
STAMP AcT, 1899, S. 2——See ‘‘ EXECUTED,” MEANING OF THE EXPRESSION— .. 
StTampP Act, 1899, s.35—See Promissory NOTE és i a6 
SUIT, NATURE OF —zature of defence-—See JuRISDICTION ae oe 
SUIT, TRANSFER OF—C2uil Procedure Code, 1908, s, 22-——See TRANSFER OF 

SUIT oa as ee es es ve 


SUIT FOR MONEY IN CONSIDERATION FOR WHICH TEMPORARY POSSESSION 
OF LAND HAS BEEN GIVEN AND LOST—Ariicle applicable to—effect of taking 
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of profits of the land in lieu of interest in extending the period of limitation— 
s. 20, Limitation Act, 1908, Schedule I, Article 97—See Limi- 
*TATION ss ‘3 ; ss rr : 


SIT UNDER SPECIFIC ReLieF AcT-—distinguished from title suit—See SPECIFIC 
_ RELIEF ACT, 1877, S. 9 dud : ee ; 


SUITS AGAINST THE SECRETARY OF STATE—+rights over land—right to sue ina 
Civil Court—s. 41 (6) of the (Burma) Town and Village Lands Act (IV of 
.18°8 ultra vires—ss. 65, 60, 67, Government of India Act, 1858-——s. 22, 
Indian Councic;s Act, 1861—See POWERS OF LEGISLATION ; ie 


SURETY-——creaditor—-See PRESILENCY TOWNS INSOLVENCY ACT, 1909, S$. 56 


T 


Tax—Jfunicipal—on bizldings, assessment of machinery therein—Burma 
Municipal Act, 1898—s. 46, seb-ss. (1) & (4), 5. 72. 

Although machinery placed for useina building is not as such liable 
to be assessed for taxation under section 46 (z) (A) (a) of the Burma Muni- 
cipal Act, 1898, yet in estimating the assessable value of buildings used as 
an electric generating station, machinery placed therein for the purpose of the 
business concerned may, in spite of its not being physically attached to the 
building, be taken into consideration as enhancing the rateable value thereof. 
The Tyne Boiler Works Company v. The Overseers of the Parish of 
Longbenton, (1886) L.R.18 Q.B.D., 81; Kirby v. Hunslet Union 
Assessment Committee, (1906) L.R.A.C., 43, followed. . 

Rangoon Electric Tramway and Supply Company v. The Rangoon Munici- 


palety a 
TOWN AND VILLAGE LANDS AcT (IV OF 1898), s. 41 (6)—See PowrRs OF LEGIS- 
LATION . es a oe ee a sels 


Tramways Act, 1886—dye-laws framed under the—break of journey—necessily 
for purchase of fresh ticket. 


A passenger on a tramcar took and paid for a ticket entitling him to travel | 


for a certain distance ; he alighted at an intermediate stopping place, and 
boarded anvther tramcar, which was performing the same journey, in order 
to get to the point to which he might have travelled by the first car. He 
refused. to pay..the fare..denanded of him on the. second car, contending 
that he. was entitled to complete his journey with his original ticket. 

fleld,—that the contract of carriage had been determined by the’passenger’s 
own act, ana that he was rightly convicted for travelling on the second tram- 
car without paying his fare. 

Bastaple v. Matcalfe, (1906) 2 K.B.D., 288, followed. 

Ashton v. Lancashire and Yorkshire Railway Co., (1904) 2 K.B.D., 313, 
referred to. | 

Ba Thin v. King-Emperor , “le 


TRANSFER OF PROPERTY Act, 1882, SS. 2, 20, 21,° 123, 129—gi/#—-settle- 


ment—creation of life estate,—Burma Laws Act, 1898, s. 13 (2)—See 

MAHOMEDAN Law se a eae ie as 
TRANSFER OF PROPERTY ACT, 1882, SS. 3, 130—See CONTRACT... 0% 
TRANSFER OF PROPERTY ACT, s. 50—Rent -paid in good faith in advance 

to nuortgagor in possesston—Seé MORTGAGED PROPERTY ~ ; 


TRANSFER OF PROPERTY ACT, s. 55 (6) (B)—costract of sule—charge on 
purchase money—burden of preof. 

‘A bought land from B shortly before or after January Ist, 1905, without 
any registered deed of conveyance. CC got decree against B and attached the 
land as being property of his judgment-debtor, but attachment was removed 
on application by B. C then sued for declaration that land was property 
of B. It was admitted that A had paid purchase-money and been in posses- 
sion some years. 
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Held,—firstly that if transaction between A and B took place after January 
rst, 1905, A had under section 55 (6) (B) of Transfer of Property Act a charge 
on the property for the amount paid as purchase money and for interest 
thereon. - ans tet, tee | - 

Secondly, that burden of proving that transaction took place after that date 
was on C, | ant: Ue SO 

Ma Lon Ma and one v. Maung Shwe Byut, (1909) 4 BLT. 155, dissented 
from. . owe Md 
Latchand Motiram and anotherw..Lakshman Sahadu, (1904) 1,-L. R. 28? 
Bom., 466, followed. | 

Po Maungyv. Maung Kaing = 


TRANSFER OF PRopERTY ACT, 1882, ss. 130, 3—-See CONTRAC” . “3 
TRANSFER OF SUIT—Civil Procedure Code, 1908, 5. 22——See PLACE OF SUING. 


TRANSFEREE OF MORTGAGEE—adverse possession—mtorigage—snatan Linitta- 
Lion Act, Arts. 134, 144, 148—See LIMITATION .. 


TRUST, CONSTITUTION OF A— See CRIMINAL BREACH OF TRUST a a 
‘TRUST, DIVESTMENT OF—. 


The various means by which a trustee may divest himself of a trust 


explained. 


S. K. Subvanonian- Pillay v. P. Govindasawmt Pillay 


e 
€ 


‘TRUST, WHAT CONSTITUTES A—See CRIMINAL BREACH OF TRUST ve 
‘TRUST FOR PUBLIC PURPOSE—szit relating to—sanction of Government 


Advocate when necessary—s. 92, Civil Procedure Code. 

The first two respondents brought a suit the direct object of which was to 
declare a portion of a decree, relating to a public trust, void and of no effect, 
but the grounds on which such a declaration was asked alleged 2. breach of 
trust and they involved the taking of accounts and enquiries. In the original 
Court the respondents: were successful. 

Held,—on appeal that the suit came within the purview of sub-clause (2) 
of section 92 of the Civil Procedure Code and that the sanction of the Govern- 
ae Advocate was a necessary preliminary to its being entertained by 4 
Court. 

Six Dinshaw M, Petit v. Sir Jamsetzi Jijibhai, (1y08), 11 Bom. L. R., 
p. 138 referred to. 

Mahomed Salay Naikwara v. Mulla Goolam Mahomed: 


yy. 


‘UNSOUNDNESs OF MIND—/emporary demenetia—loss of self-control—s. 84, Lndzan 


Penal Code—See DRUNKENNESS ; oe 7° 


‘UNSTAMPED PROMISSORY NoTe—Swzt Jor consideration—s. 35, lndian Stanp 


Act, 1899—See PROMISSORY NOTE... ee . 


UPPER BURMA CIVIL CouRTS REGULATION, 1896, s. 10 (¢@)—See Divorce LAW 


‘USE 


VEN 


AND OCCUPATION OF PREMISES— See LESSOR AND J.ESSEE ee 


WV 


DOR AND PURCHASER,—Aesale on failure to take delivery,—measure of 
damages tn case of—s. 107, Contract Act, 1872. 
A vender of shares, on failure of the purchaser to take delivery, gave 
notice of his intention to re-sell at the latter’s risk, but did not carry out his 
intention and ultimately sold the shares at a higher premium than at the time 
of the purchaser’s breach of contract.. | 
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Held,—that, although the usual measure of damages in such cases is the 
difference between the price agreed upon and ‘the price obtainable m the 
market at the time of the breach, yet the higher price subsequently obtained 
on re-sale should be taken into consideration in assessing the damages. 

Semble.—An unpaid vendor having given notice of his intention to take 
action in accordance with section 107 of the Contract Act is not thereafter 
‘precluded from resiling from this course and pursuing his other remedies. 

Oldershaw v. Holt. (1840). 12 A. & E, , 590, followed. 

Pracev. Calder, (1895) 2 Q.B.D., 253; Smith v. gale (1858) 27. 

L.J.R., 465; Pott v. Flatter, (1847) 16. L.J.Q.B., 

Buldeo Ae ss v. Howe, (1580) 1.L.R. 6 Cal, aoe to. 


A. K.,- . Jamal v. § cola Dawood Sons and C omipamny oe os 
VERDICT, REU ir 8 UN OF—jury—aguestions to—ss. 302, 303, 307, 
Criminal Procedure Coae, i 898—See CRIMINAL PROCEDURE - 
WwW 
WAGES, RIGHTS OF ACTION FOR—seamen—officers—restriction inposed by section 
25, Merchant Shipping Act, 1859—See WRONGFUL DISMISSAL .. = 
WHIPPING ACT, 1909, S. 3—See OFFENCE, ABETMENT OF— ee ays 


WILL—corstruction of —executor by zmplicatzon. 
The deceased Jeft a will in which he did aot definitely appoint an executor, 


but did give direction for the administration of a certain piece of property on _ 


trust for a younger son by an elder. 

Held,—that there was no sufficient indication that the testator intended the 
elder son to be executor of the will. 

Seshamma and another v. Chennappa, (1897) “Ly Ls a 20 Mad., 467, 


followed. 
Jannat Ally, appellant on the matter of the will of Mahomed Ally, 
decased) . os ee a ioe 


WITHDRAWAL OF APPLICATION FOR fiarerece: OF- Asurmcanones 79hd oy 
appeal against order allowing—See LETTERS-OF-ADMINISTRATION ‘ 


WorxkMEN’s BREACH OF Contract AcT—“iadility of supervising artificers: or 

WOTRTIBH ioe Se lye, ae 

An artificer, workman, “Or “labourer ¥s“hot exénipted’ ‘from liability for 
présecution thder the Workmen’s Breach of Contract Act, 1859, merely on 
the ground that his duties in regard to the work in dispute have been confined 
to supervision and direction. 

Gilby v. Subbu Pillaz, (1883), LL.R., 7 Mad., 100, ages 

Sein Yin v. Ah Moon Shoke “8 : 


WORKMEN’S BREACH OF CONTRACT ACT, S5g—efect of dismissal _ default oy 
application under—Code of Creninal P; ocedure, SS. 24.7, 403. 

An application under section I of the Workmen’s Breach of Contract Act, 
1859, was dismissed for default before any order had been passed by the 
Magistrate under section 2 of the Act. “Three years later the application was 
renewed but dismissed by the Magistrate, who held that there were no suff- 
cient grounds for going on with a case determined so long ago. 

Lfleld,—that 
7 cry No ** offence” against the Act having yet been committed, there was 
no ‘ acquittal,” and section 403 of the Code of Criminal Procedure did not 
bar the re-opening of the proceedings. 

(2) The delay being due to the applicant’s inability to find the offender 
there was no ground for refusing to continue the enquiry. 


King-Emperor v. Takasi Nukayya (1901), 1.L.R. 24 Mad., 660, 


followed. 
Gurudin Teli v. S. Mutu Servai, 6 L.B. aaaie eae referred to. 


Khrishna Perdan v. Pasaud . “% a 
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WRONGFUL DISMISSAL—seamen—officers-—ricghts of action for wages—restriction 
ineposed by 8. 35, Indian Merchant Shipping Act, 1859—s3. 35+ 55, 56, Lndzan 
Merchant Shipping Act, 1859—ss. 1, 73 of the Contract Act. 

The provisions of section 35 of the Indian Merchant Shipping Act, 1859, 
prevent a seaman [a term: which includes an officer] from being awarded more 
than one month’s wages as compensation for wrongful dismissal if effected 
before the first month’s wages have been earned. . 

Owen Phillips v. Lin Chin Tsong .. . = ge ne 22 


